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A. EVERETTE MacINTYRE, 

Washington, D.C., 20580; 
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Deposition of MICHAEL A. BISIIOF, called for examina¬ 
tion by agreement of counsel, at 10:00 a.m., before George A. 
Monick, Notary Public in and for the District of Columbia, and 
Edwin F. Donovan, Court Reporter, when were present on behalf 
of the respective parties: 

ON BEHALF OP PLAINTIFF: 

ABE KRASH, Arnold & Porter, 1229 Nineteenth Street, 
Northwest, Vashington, D.C., 20036. 

Of Counsel: 

JOHN D. HAWKE, JR., MELVIN D. SPAETH, and 
JEROME I. CHAPMAN, Arnold & Porter, 

1229 Nineteenth Street, Northwest, 

Washington, D.C., 20036. 


ON BEHALF OF DEFENDANTS: 

LEE LOEVINGER and HOGAN & HARTSON, and ROY VICORY, 

815 Connecticut Avenue, Northwest, 

Washington, D.C., 20006; 

on behalf of National Association of Broadcasters. 

TIMOTHY B. DYK and SALLY KATZEN, 

Wilmer, Cutler & Pickering, 

900 Seventeenth Street, N.W., 

Washington, D.C., 20006; 

on behalf of Columbia Broadcasting System, Inc. 

WALTER J. KENNEY, on behalf of the 

National Broadcasting Company, Inc. 

HOWARD ADLER, JR., 

Bergson, Borkland, Margolis & Adler, 

888 Seventeenth Street, Northwest, 

Washington, D.C., 20006; 
on behalf of the American 
Broadcasting Companies, Inc. 
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NATHAN DODELL, Assistant U. S. Attorney, 

U.S. Courthouse, Washington, D.C., 20001; 
on behalf of the Federal Trade Commission 
and Commissioners. 


ATX0408093 68 


fpttp://legacy.library.ucsf.efflc(ticK|9nKl{j!Etf)yCWiafilf(v.industrydocuments.ucsf.edu/docs/sgjl0001 


c 4 


- BRDTFrTFn RY 


4 


C O N TE N T S 


WITNESS: 


DIRECT CROSS REDIRECT RECROSS 



3 

4 

5 

6 

7 

8 

9 

10 

11 


Michael A. Bishof 

By Mr. Loevinger 

By Mr. Dyk 
•By Mr. Adler 

By Mr. Dodell 
By Mr. Dyk 

By Mr. Chapman 
By Mr. Dyk 
By Mr. Adler 
By Mr. Dodell 
By Mr. Chapman 


\? 


EXHIBITS: 


13 


CBS Exhibit S-IO 


14 


Plaintiff’s Exhibit 66 


15 

16 



42 

62 

70 

72 

78 

84 

95 

96 

102 


FOR IDENTIFICATION 

73 

77 


17 

18 


19 

20 
21 



22 

23 


24 

25 


http://legacy.library.ucsf.eciu/t!d/|)nr07c-i0Q/pdfv.industrydocuments.ucsf.edu/docs/sgjl0001 


ATX040809369 



Donovae 
CH 10020 
erne 1 


PROCEEDINGS 


Whereupon, 


MICHAEL A. BISHOP 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 

DIBSCT EXAMINATION 
BY MR. LOEYINGER: 

Q Would you state your name and address? 

A Michael A. Bishof, _ REDACTED 


New York. 


MR. DODELL: I would like to ask that other witnesses 


in the room be excused until their turn to testify. 

MR. KRASH: We haven't followed that practice 
on any other witness up to now, and we won't follow it now. 

MR. DODELL: I would like to state for the record 
that it has appeared to me that sometimes the testimony 
of the witnesses yesterday seemed to reflect the fact that 
one was present in the room and the otber was testifying. 
Because the deposition is an attempt to sliolt truth and 
avoid any unintended parallel, I strongly request — 
which I think is proper and the practice in depositions in thl 
District — that other witnesses in the room not be present 
when witnesses are deposed, so that they not be unconsciously 
or consciously influenced by prior witnesses, 

MR. KRASH: That is the first time after two days 
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of depositions that that novel suggestion has been advanced 
in these proceedings. All of the witnesses have been present 
on both sides during the depositions, as far as I an 
aware, and we haven't taken that position with respect to the 
defendants' witnesses when we examined. That was certainly 
true of Hr. Lansner, who was present during our interro¬ 
gation of Hr. Helffrich. 

There is no order of the Court here providing for 
such a rule in this particular case, and we think there is 
no reason why these witnesses cannot be present. They are 
being examined, many of them, on different subjects and there 
is no basis whatever for the assertion that the two 
witnesses yesterday in any way were influenced by what 
the others said. So we reject your request. 

HR. DODELL: Merely responsive to what you said, 

Hr. Krash, I don't believe your acquiescence in the presence 
of witnesses in the room constitutes a waiver of the right of 
any other party to insist on what is customary practice. 

HR. KRASH: Well, you know your rights and we 

know ours. 

HR. DODELL: I would like to assert for the record 
that it would be an option on ay part to request that the 
depositions be suspended, and have recourse to a ruling. I 
choose not to do that only because we have been under a 
hectic time schedule, so I am not going to exercise 
that option. But I simply want the record to show I have 
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made the request and there are presnt in the room several 
other witnesses, some of whom have already been sworn this 
morning. 

The people who were sworn this morning — I 
don't knw whether they are all present at this time. Perhaps 
they would so indicate — the people who were sworn were 
Mr. Philip Cohen, Mr. Peter Cohen, Mr. Corey Allen, Mr, 
Northcross, Mr. Smith and Mr. Bishof. 

Are any of those people present? 

MR. COHEN: I was not sworn this morning. 

MR.DODELL: But you are in the room. 

Were any of those people not present? 1 take it 
all of those people are present. 

BY MR.LOEVINGER: 

Q What is your business, Mr. Bishof? 

A Tobacco. 

Q You are employed by whom? 

A American Tobacco Company. 

Q How long have you been employed by them? 

A Twenty years. 

Q Will you tell us what you have done? 

A Marketing promotions manager, product manager, 
new brands manager; I have had several positions in sales. 

Q What is your present position? 

A Marketing promotions manager. 

l 
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Q What are the duties of that position? 

A Definitely promotions on our smoking tobaccos 
and on our cigarette brands. 

Q All brands? 

A Yes, sir. 

Q How long have you held that position? 

A Since November 24 of this year. 

Q What was your position prior to that? 

A Product manager. 

Q What were your duties in that position? 

A To develop advertising and general promotion 

on Silva Thins Filter and Menthol. 

\ .. .... 

Q How long did you hold that position? 

A Since June of 1968. 

Q Through when? 

A Through November 24 of this year. 

Q What did you do prior to that? 

A I was new brands manager, I was product manager 
on Pall Mall. 

Q Give us the chronology. 

How long were you new brands manager? 

A Ten months to a year. 

Q Prior to June of 1968? 

» 

A Yes. 

Q And prior to that what was your job? 
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9 

A Product manager on Pall Mall. 

Q For how long? 

A A year and a half, two years. 

Q Approximately what period? 

A February of 1966 until October of 1967. 

Q Prior to that what were you doing? 

A I was a product manager on Half and Half 
filter cigarettes. 

Q For approximately how long? 

A One year. 

Q And prior to that? 

A I was in the sales department of the American 
Tobacco Company. 

Q What department do you call the department 
you are now in? 

A Advertising. 

Q Advertising? 

A Marketing. 

Q When did you move from sales to advertising or 
marketing? 

A October 1, 1963. 

Q So you have been in the marketing department since 
October 1, 1963? 

A Yes. 

Q How long were you in the sales department 
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before that? 

A For 12 years. 

Q Is the marketing department the department headed 
by Mr. Philip Cohen? 

A The advertising portion of the marketing depart- 
tent. As Mr. Cohen explained, we are split into two parts, 
creative and media. 

Q What is the division of responsibility or authority 
between those two parts? 

A As far as the product manager is concerned, 
as far as I am concerned? 

Q No, within the company. 

What is Ihe line of demarcation? 

A Media is the purchasing department* 

Mr. Cohen v s area is the development of advertising, 
to what we will say but not where we will say it. 

Q The media part of the marketing department 
chooses the media and negotiates the price, is that it? 

A Yes, sir. 

Q And the part of the marketing department headed 
by Mr. Phil Cohen, in which you work, determines what the 
content of the advertising will be, is that correct? 

A That is correct. 

Q Is there communication between the two . parts 

V 

of the marketing department? 
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Q Is the marketing department the department headed 



by Mr. Philip Cohen? 


5 

A The advertising portion of the marketing depart- 


6 

nent. As Mr. Cohen explained, me are split into two parts. 


7 

creative and media. 


8 

Q What is the division of responsibility or authority 


9 

between those two parts? 


10 

A As far as the product manager is concerned, 


11 

as far as I am concerned? 

i 

12 

Q No, within the company. 


• ' 

What is the line of demarcation? 


14 

i 

A Media is the purchasing department. 


15 

Mr. Cohen ' s area is the development of advertising. 


16 

to what we will say but not where we will say it. 


17 

Q The media part of the marketing department 


18 

_ 

chooses the media and negotiates the price, is that it? 


19 

A Yes, sir. 


20 

Q And the part of the marketing department headed 


21 

by Mr. Phil Cohen, in which you work, determines what the 



content of the advertising will be, is that correct? 


23 

A That is correct. 


24 

Q Is there communication between the two . parts 


25 

t 



of the marketing department? 



' 1 
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A Yes, very definitely. 

Q Fairly continously? 

A Fairly continuous. 

Q How long were you in charge of the Silva Thins 
advertising? 

A June of 1968 to November 24 of this year. 

Q Who was in charge of it before you were? 

A Mr. Tim Mann. 

Q Where is he now? 

A He is in our research department of Richmond, 
Virginia. 

Q At the time you replaced him, did he go to 
Richmond, Virginia? 

A No. 

Q What did he do? 

A He worked as my assistant. 

Q For how long? 

A A period of about three months. 

Q And during that time did you have discussions 
with him and familiarize yourself thoroughly with the 
advertising history of Silva Thins? 

A At that time, yes. 

Q What efforts do you make to keep yourself 
familiar with or become familiar with such things as govern 
ment regulations and orders and other matters of that kind 
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12 

that may affect cigarette advertising? 

A Well, I read the newspapers on a daily basis. 

Q What newspapers? 

A The Mew Tork Times, the Daily Mews and one or 

two trade publications. 

Q Do you read the Wall Street Journal? 

A On occasion. 

Q What trade publication? 

A Advertising Age occasionally, Broadcasting, 
but not regularly, certainly. 

Q What else do you do? 

A In what regard, sir? 

Q Do you have any system for receiving information 
from the legal department or from any of the government 
agencies? 

A No, sir. 

Q When you read something in the newspapers that 
seems relevant to subject matter of cigarette advertising, 
do you make any effort to get further information about it? 

A Mo, sir. 

Q Have you ever gotten a copy of the NAB Code? 

A I have not received it directly. I have read it. 

Q Where did you read it? 

A In my office. 

Q How did you get it? 

ATXO 4 080937 8 


//legacy.library.ucsf.effldticKpnKlfj^yCWiafflltv.industrydocuments.ucsf.edu/docs/sgjl0001 






PRfYTCP-TCn RV MIMMCROTA TORACm I ITIrtATlOM PPHTFC-TIWC OPHCP 



13 


9 1 

A I can't recall. 


2 

Q Do you have a copy? 


3 

A Not in my files. 


• 

Q What did you do with it? 


5 

A I don't know if it was ever mine to do with. 


6 

I honestly don't recall. I believe it was someone else's 


7 

I copy. 


8 

Q When did you read it? 


9 

A Some time over the last three or four years. 


10 

Not very recently. 


11 

Q Did you ever read a copy of the Cigarette 


12 

Advertising Code? 


• 

A Yes, sir. 


14 

Q When? 


15 

A Three to four years ago. 


t 

16 | 

Q Where didyou get that? 


17- 

A I believe that is in the general files of the 


18 

company. It is not in my files directly. 


19 

Q Not in your files? 


20 

A No, sir. 


21 

Q You have no personal copy? 


• 

A No,sir. 


23 

Q Have you read it more recently than three or 


24 

four years ago? 


25 

A I don't believe so. 
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14 

Q Do you have any staff that works for you, or did 
you have during the time that you were administering the 
Silva Thins advertising? 

A No. 

Q Do you now? 

A No. 

Q Who do you work with? 

A At the present time I am responsible to the 
assistant to the president. Nr. Charles R. McKeever, 


ATX040809380 


ttp://legacy.library.ucsf.efflc(ticK|9nKl{j!Etf)yCWpfflltv.industrydocuments.ucsf.edu/docs/sgjl0001 



42 



re 1 

15 


i 

Q During the period that you were in charge of Silva 


2 

Thins advertising, who did you work with? 


3 

A Mr. Philip H. Cohen. 


• 

Q Did you also work with an advertising agency? 


S 

A Norman, Craig & Kummel. 


6 

Q What were your relations with that agency? 


7 

A I was the first line of communication between the 


8 

agency and client. 


9 

Q How frequently did you communicate with the agency? 


10 

A Daily. 


n 

Q what were the kinds of things you discussed? 


12 

A Creative aspects of the brands. 


• 

Q You roe am the content of what should be in the 


14 

advertising? 


IS 

A Yes, sir. 


16 

Q Didn't Silva Thins start out with an essentially 

: 

17 

fairly simple message, something that could be spoken in some- 

I 

18 

thing under 30 seconds? 


19 

A We started out with 60-second commercials; we also 


20 

had smaller units. 


21 . 

Q You started Silva Thins with 60-second commercials. 



is that correct? 


23 

A I believe so. 


24 

Q How long did you run 60-second commercials for 


25 

Silva Thins? 
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A Op until recently. 


2 

Q How recently? 


3 

A I would say the last month or so. X am not sure of 


• 

this. We may even have one 60-second in the new show right 


5 

now. I don't think thqt is so, X think that is the last one we 


6 

had. 


7 

Q Do you remember when the last 60-second commercial 


3 

was for Silva Thins? 


9 

A I think it had to be in the last two months. 


30 

Q Was the copy for that different than the copy for 


ti 

the 30-second commercial? 


32 

A Xt was longer. 


^ 13 

Q Well, it must have said more in that case, isn't that 


34 

right? 


35 

A No. You have a 30-second situation and a 60-second 


16 

situation on the video. 


37 

Q Well, so far we have only had 30-second examples of 


38 

Silva Thins, as X understand it. X would like to see the copy 


%» 

for the 60-second commercials. Can you get that for us? 


20 

A Yes, sir. 


21 

Q Will you do so? 


^ 22 

A Yes. 


23 

Q Now, were you advised at any time that the copy for 


24 

your commercial had to be cleared by the NAB Code? 


25 

A No. 
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17 

Q You never heard that, is -that: correct? 

A That X was specifically advised that our commercials 
would have to be cleared by the NAB Code, no. 

Q Well, let’me ask it this way: Did you understand 
that your commercials had to be in compliance with the pro¬ 
visions and guidelines of the NAB Code? 

A Indirectly. 

Q Please explain that to us. 

A Well, X am aware that the networks, the three major 
networks subscribe to the NAB Code. We submit our commercials 
to the networks. 

Q Haven't you had communications about compliance with 
the Code with respect to Silva Thin commercials? 

A Only in terms of network acceptance, and these have 
been verbal. 

0 I am showing you NAB Exhibit 3. I ask you if you 
have ever seen that before? 

A I can't be certain, but I think not. 

Q You think you have never seen that before? 

A X honestly can't be certain. 

Q X am showing you NAB Exhibit 5. X ask you if you 
have ever seen that before? 

A I don't believe so. 

Q Now, each one of these is a communication to Norman, 
Craig & Kummel, is it not, which shows that a copy was sent 
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to the American Tobacco Company, Exhibit 3 to Mr. Philip Cohen 
and Exhibit 5 to Mr. Bill Moore; right? 

A That is correct. 

Q Now, are they men with whom you worked and with wham 

you did work in administering the Silva Thins advertising? 

A Mr. Cohen, yes. 

Q What was Mr. Moore's job? 

A At that time he was and continues to be marketing 
manager on Pall Mall. 

Q Did it seem reasonable to you that he would get a 
copy of a letter relating to the advertising of Silva Thins 
and not show it to you when you were in charge of it? 

A I would like to point out that this was during the 
period that I was not responsible for Silva Thins. This would 
not have been referred to me. 

Q Well, don't these letters indicate that from some 
time in October up through April of 1968 that the proposed 
advertising of Silva Thins was not then acceptable under the 
NAB Code? 

A Would you repeat that question, sir? 

Q Isn't it clear from those letters that from October 
of 1967 up to April of 1968 that the Silva Thins advertising 
or proposed advertising was not then acceptable under the 
NAB Code? 

MR. KRASH: I think the letters will speak for 


1 
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themselves, Mr. Boevinger. 

Are you asking him to do anything other than confirm 
what the letters say? They are written in English. 

MR. LGEVINGER: My question speaks for itself. It 
is also in English. 

THE WITNESS: Well, the difficulty I have is knowing 
exactly as I am sitting here specifically what advertising was 
running for Silva Thins. They were on the air at this time. 

BY MR. LQBVINGER: 

Q What kind of advertising was running for Silva Thins 
during this period? 

A I can't answer you right now. 

Q You don't know? 

A I don't know. 

Q You mean that you were in charge of the advertising 
for Silva Thins for a period of — how long, a year, year and 


a half? 


A Yes, year and a half. 

Q It was a new brand, wasn't it? 

A Yes. 

Q It was only introduced in September of 1967, right? 
A Right. 

Q And you didn't know the advertising, it had been 
running prior to the time you became the advertising manager, 
is that your testimony? 
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20 

A specifically in terms of these letters I can't sit 
here and tell you that the information covered in these letters 
was or was not on the air. I would have to review our com¬ 
mercials to tell you truthfully. 

Q Well, what kind of files or information would you 
have that would enable you to answer that kind of question? 

A I have files with story boards. 

Q Where are they? 

A In my office. 

Q In New York? 

A Yes. 

Q How long would it take to get them down here? 

A Two days. 

0 Why Would it take two days? Can't you call somebody 
up and have them sent down this afternoon? 

A We can get them in short order. 

MR. LOEVINGER: Let's do that. I think this is 
utterly incredible. 

MR. CHAPMAN: Mr. Loevinger, I think I can save some 
time on this. The witness has stated that because he was not 
in a position as manager of the Silva Thin ads at the time of 
these two letters that you addressed his attention to, that he 
is unaware of these specific advertisements involved. He can 
find them in his files and bring them down. 

But as I understand it, is it important in your 
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1 

question what the various contours of the advertisements are 


2 

beyond the utilization of the theme to the effect of lower in 


3 

tar than all 100s, lower than most kings. 


• * 

MR. LOEVINGER: Yes , I want to know all the advertis- 


5 

ing that Silva Thins has done since it was introduced. 


6 

BY MR. LOEVINGER: 


7 

Q The testimony yesterday was that the advertising has 


8 

been the same ever since it was introduced; is that correct? 


9 

A It may have been. I would have to review the story 


10 

boards. 


IT 

Q Do you know whether the advertising has been the same 


12 

since that time? 


• 

A X believe it has. But you asked a specific question 


14 

in terms of the information in this letter. You are zeroing 


15 

on one line here. 


16 

Q Hasn't that been the principal line of Silva Thins 


17 

advertising? 


18 

A Yea, it has. 


19 

Q Dp to the present time? 


20 

A Yes. 


21 

0 So that is not an incidental part of It, is it? 



A No, sir. 


w 

23 

Q It is the heart of it, isn't it? 


24 

A Yes, sir. 


25 

Q And you don't know whether that has been any 

J 
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j 

different; since the beginning? 


2 

A There have been minor changes. But essentially this 


3 

is the heart of the advertising that has run continuously. 


• 

Q How did they get that on before they got NAB 


5 

approval? 


6 

A This is what Z don't know. This is what I would have 


7 

to check. 


8 

Q Were they running one-minute commercials at that 


9 

time? 


to 

A Yes, I believe we were. 


11 

Q But you don't know what was in them? 


12 

A Are you asking a specific question as to what was 


• 

in there? 


14 

Q Yes, do you know specifically what was in it? 


15 

A I know generally, yes, sir. 


15 

Q Was it the same as in the half-minute commercial? 


17 

A Basically. There was a little more in the 60-second 


18 

commercial. 


19 

Q More information? 


20 

A We may have repeated copy, but I think it was fair 


21 

to say there was probably more information in the 60-second 



length. 


23 

Q What has been your advertising budget for Silva 


24 

Thin? 


25 

A In the area of $14 million. 
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A Per annum. 

Q Was that the same in 1968 and 1969? 

A Yes, essentially. 

Q How has that been distributed among the media? 

A The great majority in television. 

Q Approximately how much? 

A Eighty-five percent television. 

Q How has the rest of it been distributed? 

A Principally in magazines, some newspapers, soma 
radio. 

Q How much radio? 

A Very little. 

Q Can you give us an approximate percentage? 

A Less than oiie percent. 

Q Would you regard radio advertising as essentially 
unimportant? 

A That would vary on conditions and timing. 

Q What conditions and what timing? 

A It is difficult to answer. I will give you one 

example. 

We are constantly testing media, different mixes, 
different plans. So we are not currently on radio but we 
could decide to test a plan in a few markets. More than 
likely in a few markets. 
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24 

Q You are not currently on radio at all in Silva Thins, 
is that correct? 

A No, sir. 

Q What is your advertising budget for 1970 for Silva 
Thins? 

A I believe it is $14 million. 

Q Has the media mix been established yet? 

A Yes. 

Q What is that? 

A Essentially the same as 1968, 85 percent television 
and the rest broken down between magazines and possibly news¬ 
papers, but no radio. 

Q Have you been advised that the NAB has instituted 
new Code provisions and guidelines relating to cigarette 
advertising? 

A Yes. 

Q When were you so advised? 

A Some time in October. 

Q By whom? 

A By Mr. Cohen. 

Q And what did he say to you? 

A He showed me a letter, I believe it came in from 
Mr. Helffrich. 

Q Did you have any discussion with him at that time 
about that letter? 
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A Yes, we did. 

Q What was your discussion? 

A Well, X would say it was a little bit of confusion 
attached to the discussion. X left Mr. Cohen's office not 
fully knowing what the situation was. 

Q Well, what did he say and what did you say? 

A He asked roe what X thought of it. 

Q Tell us the conversation as best you can recollect 

it? 

A Well, X gave Mr. Cohen the opinion that, beyond the 
fact that it was confusing, number one, I felt that we were 
probably in compliance but, on the other hand, if we weren't, 

I couldn't see the practicality of this letter at all. 

I recall telling him that X felt this was drawn up 
by people who had no experience or knowledge of advertising. 

Q What did he say? 

A I don't recall whether he agreed with roe or not. I 
couldn't tell you. 

Q Did he give any directions to you to approach or not 
to approach the NAB or the networks or the ad agencies? 

A Not to approach them until clarification was forth¬ 
coming. 

Q He gave you instructions not to approach them, is 
that correct? 

A Yes, sir. 


K 
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Q Not to ask them any questions about what it meant? 

A I wouldn't normally ask him anyway* 

Q Did he tell you not to ask any questions about what 
this meant? 

A Well, Hr. Cohen indicated I was not to inform the 
agency of this. 

Q That you were not to tell your ad agency about it, 
is that correct? 

A That is right. 

Q And you were not to ask any questions to the NAB 
and the Code authority, is that correct? 

A I am not sure he said that, because if he had it 
would have been superfluous, because 1 have no contacts with 
either the Code or the networks. None at all. 

Q He did instruct you not to tell the ad agencies 
about this letter, is that right? 

A Yes. 

Q And not to ask any questions about it, is that 
correct? 

A I am not going to say he didn't tell me not to ask 
any questions. This is what it amounted to in my mind, because 
I don't normally ask these questions anyway. 

Q This was your understanding of his Instructions, is 
that correct? 

A Yes • 
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Q Is Silva Thins doing spot: advertising now? 

A Not at the present time. 

Q How recently has it been doing spot advertising? 

A I would think as recently as up to about two months 

ago. 

Q Haven*t you had some advertisements that are differ¬ 
ent than the ones you have been running on the network? 

A Yes. 

Q Haven't you had advertisements for Silva Thins that 
have not mentioned tar and nicotine? 

A Not to my knowledge. 

0 What is the difference in the ads you have had that 
have been different in the network ads? 

A The period of time covered by this question is at 
any time? 

Q At any time. 

A We had a test of a different campaign — I say 
different because it was developed by different agencies — 
to test the effectiveness of this particular approach. 
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Q What: was that approach? 

A It included tar and nicotine. It did not deviate 
from the basic story line. 

Q What did it say, can't you remember? 

A The theme of it is "thin is beautiful." 

Q What if anything did it say about tar and nicotine, 
as far as you can recollect? 

A It was the basic story that we used elsewhere on the 
networks. 

Q How long were those spots? 

A I believe they ran from April to July of this year. 

Q Where? 

A On the West Coast feed, four states — Washington, 
California, Oregon and one other state I am not certain of. 

Q Were they 30-second or 1-minute commercials? 

A There was a mixture. 

Q Both? 

A Well, let roe think about that for a minute. We 
developed 60s, 30s, 20s and 10s. 1 think for reasons of 

economy the 60 did not actually go on the air, although it 
had been approved by network continuity. 

Q What did you say in the 10s? 

A The lowest in tar and nicotine of all 100s. 

Q Is that all? 

A Lower than most kings. 


i 

i 
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i 

Q Did you get all of that in 10 seconds? 


2 

A Yes, sir. We do it nationally as well. It is the 


■i 

heart of our story. 



Q In what form do you have these ads? Are they on 


5 

videotape, film tape or what? 


6 

A It varies in both. 


1 

Q Do you still have them? 


8 

A We may have the elements, but I think the policy is 


9 

to direct the local stations to destroy the commercials once 


to 

the test is over. 


1! 

Q Dont' you have a master tape? 


12 

A We may have it, yes. 


• <3 

Q Don't you know? 


14 

A Wot absolutely, no. 


15 

Q Wouldn't you normally copy the master tapes after 


16 

you produced a commercial? 


17 

A Yes and no. 


18 

Q What do you mean by that? 


19 

A Well, there are storage charges on these things. 


20 

Part of the procedure from time to time is that the agency 


21 

maybe annually will send us a letter to point out that the 



storage fees are on such and such an item and they will 


23 

request a disposition, should we hang on to them or dispose 


24 

of them. 


23 

Q We are talking about ads you have run in the last 
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t 

two or 'three months now, aren't we? 


2 

9 

A No, this ended in July. 


3 

Q Have you destroyed any of the master tapes on any of 


• 

your ads since July? 


5 

A I don't believe so but I am not certain. 


6 

Q You have made no inquiry to ascertain, is that 


7 

correct? 


8 

A No, X don't normally. 


9 

Q Have you been advised that as of January 1st, 1970, 


10 

unless your counsel is successful in getting a preliminary 


u 

injunction, the advertising you are now using for Silva Thins 


12 

will not be on the air? 


• 

A Would you repeat the question. 


!4 

1 

(The Reporter read the pending question.) 


15 

HR. CHAPMAN: Are you asking whether he has been 


«6 

advised by counsel? 


17 

MR. XiOEVINGER: X am asking whether he has been 


18 

advised. 


59 

MR. CHAPMAN: Are you excluding counsel? 


20 

MR. LOEVINGERs My question speaks for itself. 


21 

Read the question. 



(The Reporter read the pending question.) 


23 

MR. KRASH: Mr. Loevinger, we have no problem if you 


24 

are asking excluding advice of counsel, if you are excluding 


25 

that we have no objection to the question. 



I 
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MR. LOEVINGER: All right., 

BY MR. LOEVINGER: 

Q Has anyone other than a member of the firm of 
Arnold & Porter — 

MR. CHAPMAN: He has other counsel. 

BY MR. LOEVINGER: 

Q Has anyone other than your legal counsel advised you 
that as of January 1, 1970, unless your company gets a 
preliminary injunction, your Silva Thins advertising will be 
off the air? 

A That is a general understanding that I have but I 
can't say Mr. Cohen or anyone else has specifically said this. 
Ofcis is my understanding, however. 

Q You do so understand, is that correct? 

A General understanding, correct or incorrect. 

Q Do you have any idea of when you learned this first? 

A While I have been here in Washington. 

Q You didn't know this until you came here in Washingten 
for these depositions, is that your testimony? 

A I may have knew of it when I was first informed that 
I would be coining to Washington for these hearings. Certainly 
not before that. 

Q That is within about the last week, I assume, isn't 

it? 

A Yes, sir. Not before that. 
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Q You did not know it before you were told you would 


2 

be participating in these proceedings , is that correct? 


3 

A That is correct. 


• 

Q I take it, then, that you have made no plans what- 

* 


5 

ever for chaning Silva Thin ads, is that right? 


6 

A I have made none. 


7 

Q Do you know of any that have been made in the company 

? 

3 

A I know of none. 


9 

Q Have any efforts been made to prepare any different 


10 

i 

kind of advertising? 


11 

A No, sir. 


12 

Q Has anyone ever instructed or requested you to 


• 

consider the preparation of different kinds of advertising? 


14 

A Xn relation to this issue? Or at any time? 


IS 

Q ‘Within the last six months. 


16 

A Well, I would say ■— 


I 

17 

MR. CHAPMAN £ Is your question with respect to 


18 

making changes in the context of changes required by the NAB 


19 

guidelines or just general changes in copy of commercials 


20 

unrelated to the NAB guidelines? It could be misleading to the 


21 

witness to ask about changes. As you know, there may be 



thoughts about possible unrelated changes at any time, con- 


.23 

ceivably. 


24 

MR. LOEVINGER: This is a discovery deposition. Thii 


23 

is a very intelligent witness. I am sure he is capable of 
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answering questions and if I mislead him you can straighten 


the matter out. 


MR. CHAPMAN: 1 want everyone to be sure what the 


question entails. 


MR. LOEVINGER: You can straighten it out. 


Read the question. 


(The Reporter read the pending question.) 


THE WITNESS: I will give you an answer based on my 


understanding of the question. I don't have the freedom to 


address the agency on the basis that I want ten different 


campaigns two weeks from today. You know the heart of our 


story, which is low tar and nicotine, than all 100s, within 


that framework that is our selling story. 


One of my basic jobs is to have the agency address 


itself to that campaign to develop fresh presentations of 


the story. 


Now, your question was within the last six months. 


We are continually working at this. So the answer to the last 


six months is yes. 


Q With whom have you discussed the development of new 


or different advertising within the last six months? 


A With the agency. 


Q With anyone within your company? 


A I would think probably with Mr. Cohen. 


Q And what has been the essence of your discussions 
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with Mr- Cohen on this subject? 

A I can't recall in detail. 

Q Well, can you recall the substance of your discussions 
at all? 

A Well, I can tell you this, the commercial we just 
put on the air is a result of looking at our story. Close-up 
commercials. 

Q Which one is this? I don't know what you mean by 
the commercial just on the air. 

A It is the commercial that just went on late last 
month. 

Q A new commercial for Silva Thins went on the air 
early in December or late November? 

A Yes, sir. It has the same message we have been 
running right along, the difference in it is difference in 
execution. The copy has not changed. 

Q When did you start developing that commercial, by 
the way? 

A Well, I think the initial work probably started in 
September, somewhere in that area. 

Q Who do you deal with at the agency? 

A Mr. Northcross, Mr. Moseley, Mr. Williams. 

Q Have you discussed changes in advertising with them? 

A When? 

Q During the last six months? 


i 
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A When you say changes in advertising, do you mean — 
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Q Any changes in Silva Thin advertising. 

A I discussed the evolution of our advertising. I 
would rather not answer this question in terms that we are 
changing something. It is the evolution of the story. 

Q What do you mean by evolution as distinguished from 
change? 

A ffltie same story with different pictures. 

Q You use different pictures and different voices? 

A No, we have used basically the same voices. 

\ 

Q Coes that mean the same talent? 

A The same key talent, our man in glasses. 

Q Are you in the process of constantly changing the 
commercials in one detail or another? 

A NO. 

Q How often do you do this? 

A On the average, maybe once every six months. We 
have had a track record on Silva Thins of running commercials 
for a long period of time. 

Q That means you change them on the average of about 
every six months, is that correct? 

A Some of them less them that. 

Q How many different Silva Thin commercials have you 
run during the period that you are aware of Silva Thin 
advertising? 
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A From April of 1967 bo date, in the area of 16. 

Q *67 or '68? 

A *67 is when it was introduced. 

Q I think it was introduced in Sept, of 1967. 

A Sept, of 1967, I am sorry. 

Q From Sept, of 1967 to date about 16 commercials? 

A 13, 16, something like that. 

Q Are you working on any new commercials now for Silva 
Thins? 

A No, sir. 

Q What do you do when you aren't working on new 
commercials? 

A Day-to-day operations. There are a million details, 
I assure you. 

Q Like what? 

A Well, reviewing magazine advertising, newspaper 
advertising and even radio, even though we are not on it. 

Q You mean advertising of other cigarettes or adver¬ 
tising generally or what? 

A Silva Thins• 

Q Silva Thins? 

A Yes. As product manager on Silva Thins, I would 

concentrate on that brand. What goes on on Pall Mall is of 
interest to me but I don't stay up on it. 

Q You mean when you aren't developing new advertising 
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i 

or new commercials that you spend all of your time just looking 


z 

at the ads that you are using for Silva Thins? 


3 

A Thinking, yes. 


• 




Q And thinking? . 


5 

A Yes , and discussing with the agency. 


a 

Q Thinking and discussing about what? 


J 

A Our advertising. 


8 

q About the possibility of changing it? 


9 

A Well, when you say change, if you come to a magazine 


10 

ad and your copy i3 the same from one ad to the next, your 


It 

change is confined to the presentation of the pack and what 


12 

other background you may have there. Are you going to have 


• » 

just our man in glasses, are you going to have our man in 



glasses with his latest date, things of this sort? 


#3 15 

Q I take it from what you are saying that the changes 


16 

are not basic changes but are changes in details or specifics 


17 

of the content, is that correct? 


18 

A Yes, sir. Taking the same basic message, keeping 


19 

it in front of the public's eye, how do you freshen it up 


20 

by virtue of the presentation? 


21 

Q Is it advantageous to make some changes from time 



to time in order to freshen up the message to the public? 


23 

A What specific changes or an example of a change 


2.4 

do you have in mind? 


23 

Q 4 Really your full-time job is to work with the agency 

i 

\ 

l 
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and devising ways of changing the message in specifics and 
details, isn't that correct? 

A Well, I don't think we are addressing ourselves to 
changing the message. I said that before. 

Q Well, your full-time job is to work with the agency 
in devising ways of changing the commercial in specifics and 
details, is that correct? 

A Keeping the campaign fresh. 1 will add this, one of 
my functions is to keep the agency on the track. We don't want 
them pursuing a dozen different avenues of approach here. Our 
sales show we have the right campaign and we want to stay on 
that track. 

There has to be uniform effort and you have to 
concentrate your effort on one story. 

Q But as you make these changes, this does what you 
call freshening the image or the message, is that correct? 

A Yes, sir. 

MR. CHAPMAN: I think there is a great deal of ambi¬ 
guity on the record that could be confusing and misleading 
to the witness in the use you have been making of the word 
"changes." The witness answered several times — 

MR. LOEVINGER: 1 know the witness answers and X 
don't need them construed for me. There is no question pending 
and you have, no objection and I object to counsel interrupting 
to make his interpretations of the testimony for the apparent j 
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benefit of the witness. 

MR. ADLER: I join in that objection and I think you 
have the opportunity to clarify ambiguities on your cross- 
examination . 

MR. LOEVINGER: I think this is quite improper, 
approaching the limit of legal tolerance. 

MR. CHAPMAN : Taking my cue from Mr. Loevinger who 
has asserted on a number of occasions the right of counsel to 
make a statement for the record, I would like to make a state¬ 
ment for the record. The testimony in this connection on the 
question of changes or no changes in the Silva Thin ads have 
been perfectly clear on the point that the basic theme of 
Silva Thin ads, lowest in tar' of all 100s, lower than most 
kings has not changed or been given consideration of change. 

The word "changes” in the context of the ad is a misleading 
terminology in the sense that it is clear on the record that 
no changes have been made. 

The only testimony that Mr. Loevinger is now 
eliciting has to do with background, scenery, areas of that 
part. 

X think, on the record, the use of the- term 
"changes" in Mr. Loevinger's questions should be clearly 
understood not to refer to any change in this basic theme. 

MR. LOEVINGER: I consider ray right to interrogate 
this witness under the federal rules of civil procedure to 

i 
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have been frustrated by counsel*s comment. I find myself 
unable to continue the interrogation of this witness under the 
circumstances if counsel is going to insist on this course. 

X shall suspend my interrogation of the witness at 
this point because my right to interrogate properly has been 
frustrated by counsel's improper conduct. 

MR. CHAPMAN: I strenuously object to those insinu¬ 
ations . 

MR. LOEVINGER: They are not insinuations; they are 
allegations. X cannot question the witness further in these 
circumstances. 

MR. KRASH: Are you suspending the depositions? 

MR. LOEVINGER: Are you going to keep on instructing 
the witness how to answer? 

MR. KRASH: X think the witness was being misled 
by the use of the word "changes" and I think there was a great 
deal of ambiguity in that word. 

If you want to suspend the depositions, that is 
perfectly all right with us. We are ready to go home. Are you 
suspending the deposition? 

MR. ADLER: He has no authority, as you know, to 
suspend the depositions. All he can do is suspend his 
interrogation• 

MR. KRASH: Are you as counsel for NAB suspending this 
depositions? You can do that. I want to know if you are going 

i 

? 

f 

i 
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-to do that. 

MR. LOEVINGER: I was suspending my questioning of 
this witness in the face of the instructions that have been 
given to the witness by his counsel. 

MR. KRASH: Have you concluded your examination or 
are you suspending the deposition? 

MR. LOEVINGER: I am suspending my question of this 
witness until I have had an opportunity to interrogate him 
further under appropriate conditions where counsel does not 
instruct the witness. 

MR. KRASH: Are you suspending the deposition? 

MR. LOEVINGER: I am suspending the examination of 
this witness at this point. 

MR. KRASH: Do you want to go home? 

MR. LOEVINGER: I have other witnesses to examine. 

I am suspending my questioning of this'witness now fbr the 
reasons stated. Is that perfectly clear, I hope? 

MR. KRASH: I would sav that is suspending the NAB 
deposition. 

MR. LOEVINGER: x have other witnesses to examine. 

MR. KRASH: But you are suspending this one? 

MR. LOEVINGER: I cannot question this witness any 


further. 


MR. DYK: Well, we have questions. 

MR. KRUSH: I want to say that Mr. Loevinger is 
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invoking the privilege he has not to proceed and ask any 
further questions and that is that. So we will go on to the 
next examiner. 

BY MR. DYKs 

Q Mr. Bishof, didn't Silva Thins seek clearance for a 
commercial at CBS on April 21, 1969? 

A For 60 seconds? 

Q Yes. 

A Could you be — I can't recall that. 

Q Not necessarily the exact date, but about that date? 



1 
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j 

Thins, the one that is in. This look, rich taste, lowest in 


2 

tar and nicotine of all 100s, lower than roost kings according 


3 

to latest U. S. Government figures, Silva Thin, get them anyway 


• 

you can, the one that is in, Silva Thins, regular or menthol. 


5 

Does that strike a bell? 


6 

A We did submit a 60-second story board under the 


7 

title of revolution. What the period of time was, I don't 


S 

know. 


9 

Q Was there any other 60-second story boards that have 


10 

been submitted in the past year? 


11 

A Yes. I think one. 


12 

Q Can you describe that for us? 


• 

A I believe it was a commercial called flat tire with 


14 

the sound track you just read. 


15 

Q You company has determined not to advertise its 


16 

products in the New York Times, hasn't it? 


17 

A That is my understanding. 


18 

Q Do you know why it did that? 


19 

A I think primarily one of the conditions the news¬ 


20 

paper laid down was that we had to run the caution notice. 


21 

which we refused to do. That is my understanding. 



Q And if 1 am not mistaken some information as to tar 


23 

and nicotine, also? 


24 

A I am not clear on that. 


ZB 

Q You don't know? 



1 1 I 
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A NO. 

Q There wouldn' t be any problem about disclosing 
figures in print, would there? 

A 1 don't make those decisions, I must tell you. 

MR. CHAPMAN: Do you care to specify what figures 
you sure referring to or just leave that on the record. 

MR. DYK: Tar and nicotine figures. The tar and 
nicotine figures required by the FTC policy we have been 
discussing. 

MR. CHAPMAN: That is the high and low rather than 
the tar of one particular brand. 

MR. DYK: Yes. 

BY MR. DYK: 

Q There would be no problem with that in print, 
would there? 

A From my standpoint I would presume not. 

Q Do you believe cigarette smoking is hazardous to 
health? 


ATX040809410 


ittp://legacy.library.ucsf.efflc(ticK|9nltlfj!Etf)yCWpfflltv.industrydocuments.ucsf.edu/docs/sgjl0001 


cmc 1 


1 


45 


UR. CHAPUAN: You know, this is — 

MR. DTK: Could the witness just answer the 

question? 

MR. CHAPMAN: Have youlaid a foundation for the 
basis of his having an opinion? 

MR. DYK: If he doesn T t have an opinion he can 

say so. 

MR. CHAPMAN: Do you have a basis for his opinion, 
evidence of being of any value? 

MR. DYK: Well, your objection is noted, he can 
answer the question. : 

MR. CHAPMAN: All right; if you have an opinion. 

THE WITNESS: I am smoking. 

BY MR. DYK: 

Q Well, what is the answer? 

A No. 

Q You believe thereis no relationship? 

A Nothing has been proven to me, no. 

Q And that is your company's position also? 

A I believe that is, yes. Whatever our policy 
position is is in the annual reports. 

Q But you are not aware of what the company's position 
is in that regard? 

A I don't want to say specifically. It is a 
matter of public record. 
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Q But generally? 

A Generally that Is the company’s position. 

Q Now, are you aware that there has been a good 
deal of public and congressional concern about the FPC 
with the problem of smoking and health? 

A Would you repeat the Question, please? 

Q Are you aware that there has been a great deal 
of concern with the Federal Trade Commission with the problem 
of smoking and health? 

A I don't know how much public concern there is but 
I read the newspapers. 

Q What is your answer? 

A The answer to part of your question is that 
I am aware there have been items in the newspaper. 

What the public concern is, I don’t know. 

Q What are the items in the newspapers? 

A Various hearings. 

Q What do they show? 

A They show some interest in cigarette smoking. 

Q Considerable interest, isn’t it? 

A I think you would have to give me a comparison 
when you say considerable interest. Here interest than 
Viet Nam or more interest than what? 

Q Less interest than Viet Nam but more than 

most issues. 
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A I can’t answer the question honestly. 


2 

Q Isn't there more interest than there used to be 


3 

in that subject? 


• 

A Yes. 


5 

Q Now, in preparing or cooperating with your 


6 

agencies in the preparation of Silva Thins advertising, do you 


7 

take account of the relationship between smoking and 


8 

health? 


9 

A No. 


10 

Q Not at all? 


11 

A Not at all. 


12 

Q Now, your company has made a point of referring 


• 

to tar content of Silva Thins in its advertising since 


14 

1967, you have testified, isn't that true? 


15 

A Yes, sir. 


16 

Q Why does your company refer to tar content of 


17 

Silva Thins in this advertising? 


18 

A No. 1, our story is factual and. No. 2, our 


19 

product, like so many of our other products, have a point of 


20 

difference. Our current story best tells this point of 


21 

difference. 


• 

Q Why do you refer to tar? 


23 

A It is public information. 


24 

Q That is the only reason? 


25 

A Well, we haws a cigarette which for a number of 
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reasons Is lowest In tar and nicotine of all 100s. 

Now, tbis is a business where you have outside 
influences. Influences that affect consumers. 

Q What are those influences? 

A Things you read in the newspaper. 

Q Tou mean the relationship between smoking and 
lung cancer? 

A Not necessarily that. 

Q What do you mean? 

A Publication of FTC reports. 

Q You think the public might be concerned about that? 

A I don* t know. 

Q What do you think? 

A I don’t think anything on it. 

Q You mean the fact that the public may think that 
there is a relationship between smoking and health may have 
nothing to do with your advertising? 

A No. 

Q Why do you advertise it then? 

A Well, this unique cigarette is lowest in tar 
and nicotine of all 100s. It gives us a point of 
difference. 

Q Why do you want to emphasize that point of 
difference? 

A It is difficult to answer. Exploring the 
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advertising copy lines, many parts, not just cigarettes. 

To ask an ad manager why he wishes to explore a certain 
point when manypeople don’t even know the meaning of the 
points but it sells the product. 

Q Yes, but that is your business, isn’t it? 

A I'am not sure I understand you. 

Q That is your business, advertising? 

A .Yes. 

Q You know a lot about it, don’t you? 

A My business is also sales, I have to tell you. 

Q That is good, that should mean you would know even 
more about it. Could you answer the question? 

A Know more about what? 

Q About the subject of advertising, the influence 
on people? 

A I can’t tell you what influences consumers, whethe 
it is our man in glasses. Bis activities on camera, whether 
it is the superb efforts of our sales organization at the 
point of sale, I could not begin to guess which does 
what in the market place. 

Q Now, are you aware tha t fcorillardw> and Reynolds 
Tobacco Company have brands that they advertise, advertising 
for which would have to be changed under the NABpolicy 
we are talking about? 

A I don’t know for a fact. 


I 


ATX040809415 


:tp://legacy.library.ucsf.efflc(ticK|9nltlfj!Etf)yCWpfflltv.industrydocuments.ucsf.edu/docs/sgjl0001 




50 




Q Do you have an opinion on that? 

A The reason I an confused is that I am confused 
over the guidelines in particular. I think I have to say if 
I can’t tell you whether or not Silva Thins has to change, I 
don’t see how I can be in a position to tellyou that 
another product would also have to change. 

Q You don* t know even if Silva Thins have to 
change its advertising? 

A I don’t know. 

Q Has the National Association of Broadcasters or 
any of the networks ever questioned the Silva Thin ad? 

A I am aware that the networks have. 

Q What did you do? 

A This was before my ten-yearson Silva Thins; 
but I have a general understanding that the networks asked 
for substantiating information. 

Q What did you do? 

A I think we provided it. 

Q In the ad? 

A Yes. Provided it in the ad? 

Q Yes. 

A No; I think we provided them Information that 
would allow us to run the ad as we had presented it. 

Q Did you ever change any Silva Thin ads in response 

to a network request? 
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A Well, indirectly I believe the networks 
indicated that at any time our tar and nicotine figures might 
change because of a subsequent FTC report, we would have to 
change. But 1 don't believe they ever asked us to change 
a specific instance. 

Q The tar content of Silva Thins has changed 
in those recent FTC reports, hasn't it? 

A I believe it has, 

Q So you are going tohave to change your advertising? 

A Well, X am going to tell you that Silva Thins is not 

presently in my assignment. So what is being done I 
truthfully don't know. 

Q But you would assume it has to be changed? 

A Perhaps. I would assume, yes. 

Q Silva Thins used to advertise that it was 
lower in nicotine than other 100s, didn't it? 

A Correct. 

Q Why did they advertise that? 

A Because it is. 

Q No other reason? 

A I can't tell you. 

Q Why did it stop advertising that it was lower 
in nicotine? 

A I am not certain. I will give you a presumption 
on my part — well, I don't know. 
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Q You were in charge of the Silva Thin advertising 
at that time, weren’t you? 

A Yes, I was. 

Q There are no FTC proceedings currently challenging 
Silva Thin advertising, are there? 

MR. CHAPMAN: 1 think this calls for some 
knowledge that the witness probably does not have. 

MR. DYK: If he doesn't have it he doesn’t have it. 
BY MR. DYK: 

Q Do you know? 

A I don’t know. 

Q But you are not aware of any FTC proceedings, are 

you? 

A No, I am not. 

MR. CHAPMAN: Mr. Dyk, I would like to make a 
statement with regard to your last question. 

There was a present hearing conference in the FTC 
complaint proceeding that is now pending on December 2 
and the issue was raised e before the hearing examiner as 
to what advertisements or what brands were under issue 
under the complaint. There is no question about it. 

FTC counsel clearly indicated that Silva Thin commercials 
are being challenged in that proceeding. 

MR. DYK: That was the first time you became aware 

of that? 
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HR. CHAPMAN: An I under interrogation? 

MR. DYK: Well, you are trying to testify. 

MR. CHAPMAN: I am simply helping you as to the 

facts. 

MR. DYK: Help me one step further. Is that the 
first time that question was raised? 

MR. CHAPMAN: It was the first time as far as I 

know. 

MR,. DODELL: It is my understanding that the 
complaint in the FTC proceedings relates to all brands of 
advertising of the American Tobacco Company now known as 
American Brands. 

While there is no specific reference to the 
complaint of Silva Thins, there is that broad reference. 

My understanding is that Mr. Chapman t s representation at 
the present hearing conference is correct. 

The reason for that intervention is that these 
are matters of record. 

BY MR. DYK: 

Q Considering all cigarettes, is Silva Thins 
a low tar cigarette? 

A Well, it is in the low range but it is not the 
lowest. 

Q In fact, there are quite a number that are lower, 
aren't there? 
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A King size, yes. What "quite a number" means, 


z I don't know what you have in mind. 

3 Q 22. 

4 A Including 70 millimeters, perhaps. 

5 Q When you are watching television, are you 

6 always looking at the screen? 

7 A Yes. 

8 Q Always? 

9 A Not always. 

io Q Sometimes you are just listening tothe audio? 

ti A Well, I really didn't give it that much thought. 

12 MR. CHAPMAN: I would object to that question. 

13 I don't know that Mr. Bishof's personal viewing 

14 habits are relevant or could lead to the production of 
is any relevant evidence. 

16 MR. DYK: Allright, your objection is noted. 


is given. 


MR. CHAPMAN: And the answer has already been 


THE WITNESS: I don't think whatever my personal 


20 habits would in any way influence what we do. 

21 BY MR. DYK: 

22 Q You think your personal habits — 

23 A Are not necessarily reflective of the general 

24 public. I don't know. 

25 Q I ask you to look at NAB exhibits 26 through 30. 
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A Yes. 

Q Are the costs reflected in these documents 
accurate? 

A To the best of my knowledge. 

Let me point out Exhibit 29 regarding Pall Mall. 

Q Well, aside from that one t then. It is addressed 
to you. 

A Oh, I am Borry, No. 28. 

Q Aside from NAB Exhibit 28, are the figures 
contained in NAB 26, 27, 29, and 30 accurate? 

A At tha t time they were estimates. 

Q But about accurate? 

A Yes. 

Q And it is still true, isn't it? 

A Generally, yes. 

Q Now, I would like you to look at CBS Exhibit 
No. 7? 

A Yes. 

Q Now, you deal with Mr. Peter Cohen? 

A I do not. 

Q You have dealt with him? 

A No,sir. 

Q He was not working on the Silva Thin account? 

A At onB time but not while I was on the account. 

Q When did you stop working on the Silva Thin 
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account? 

A November 24 of this year. Let me clarify that. 

I don’t have contact with the television department 
at NC and K. I have had no contact with Kr. Cohen, to the 
best ofmy knowledge, for at least a year. I may have seen 
him but discuss business, no. 

Q Tour contact is Mr* Nforthcross? 

A Mr* Northcross, Mr. Moseley, Mr. Williams. 

Q Were you aware that Mr. Coehn was submitting 
a new store board for Silva Thin on this date? 

A I don't know who submits them, : the procedure 
is once you get a management O.K. I would instruct the 
agency to seek network continuity clearance. How it is 
done beyond that, 1 don’t know. 
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Q Did they report back to you when they secured 
clearance or not? 

A Yes. 

Q This exhibit indicates that on October 17 a new 
story board was submitted to CBS called Smart Smokers Switch. 

You are familiar with that, aren't you? 

A Yes, X am. 

Q You knew it was being submitted? 

A X did. 

Q Did you know what happened, what the network 
reaction was? 

A It was approved. 

Q Xt was approved? 

A Yes. 

Q Do you know anything more about it than that? 

A (No response.) 

Q You can refresh your recollection, if you wish. 

A There was a statement, X believe, that it was changed 
Whether it was changed at the network's request or whether we 
changed it, X don't know. 

Q Have you ever seen any of these documents before, 
the CBS Exhibit 7? 

A X saw this document for the first time last Thursday. 

Q You never saw the story board before? 

A Oh, yes. 
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» 

Q What document are you referring to? 


2 

A CBS-7. 


3 

Q There are several pages. The first page, this 



clearance report, you had never seen the clearance report 


5 

before? 


6 

A A written report, no. Not on this commercial or 


7 

any other. 


8 

Q Did you get an oral report on this one? 


9 

A Yes. 


10 

Q What was it? 


11 

A That the commercial was approved. 


12 

Q Conditionally? 


• 

A Let me explain that I was out of the office when the 


14 

approval of this commercial came through and when it first 


IS 

went into production. I was out of the office a little over 


16 

a week. When X came back the agency filled me in and X 


17 

believe that the word X got was. A, the commercial was approved 


18 

and, B, someone said something to the extent that if and when 


19 

the guidelines or whatever went into effect, we might have to 


20 

change this commercial. 


21 

Q What was your response? 



A None. 


23 

Q Who was that conversation with? 


24 

A I can't be certain. X will suggest that it was with 

i 

pfZ 

Mr. Moseley of the agency but I can't be certain. 

i 

i 
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Q Has your company made any studies as to whether it 
should discontinue advertising Silva Thins? 

A I am not aware of them. 

Q Never in the past two years? 

A Never. 

Q Would you be aware of them if there were any? 

A X think so but not necessarily. 

Q Have you ever suggested that such a study be made? 

A Never. 

Q Has anybody that you know of suggested such a study 
be made? 

A No, no one has suggested that. 

Q Not even casually? 

A Let me see if I understand your question, the sug¬ 
gestion that we should stop advertising Silva Thins? 

Q Yes. 

A X can't believe anybody would make that suggestion 
whether X heard it or not. We have a relatively new brand 
on our hands here and to shut off its advertising across the 
board, X can't believe anybody in our company would even think 
of it. 

Q Has American Brands ever discontinued a new brand? 

A Yes. 

Q How many times? 

A A number of times. 
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Q Haw did that: come about? 

A Lack of sales success, lack of acceptance. I was 
now brand manager at one point. It is very, very difficult 
to launch a new cigarette brand in the market. 

Q There are losses on the cigarettes, then, sometimes? 

A Yes. 

Q And they are just discontinued for that reason, is 
that right? 

A Z don't think that is the reason. X think it is a 
matter of public acceptance. Do we have a brand that we 
believe will sell. 

Q But sales are relating to losses or profit, right? 

A They have to. 

Q Silva Thins making a profit? 

A I can't say. 

Q You don't know? 

A I do not know. 

Q You never heard anybody talking about it? 

A Yea, I have heard people talk about it. The people 
who would know finally I have not been in touch with. 

Q What have these pfeople who have talked about it 

said? 

A X don't recall offhand but I will say that on a new 
brand there has got to be investment spending. 

Q But you have heard people say that Silva Thins are 

•« 
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a losing proposition? 

A I think you have to clarify that one. A losing 
proposition — I have been witness to a number of new brand 
introductions and for someone to tell me that Silva Thins — 

I will term it a great triumph after having gone through a 
number of failures, to say this is a losing proposition. It 
is a trimuph as far as I am concerned. 

Q For it to be a losing proposition? 

A Well, define "losing proposition." It is a success 
in the marketplace. 

Q Even though it is losing money? 

A Temporarily, yes. But the long-range forecast is 
that it will make money. I can assure you we are in the 
business of making money. 

Q What is the long-range forecase of making money? 

A My own forecast. 

Q And that of the company . 

A I will give you ray own forecast which I can give 
you with certainty. Not only is Silva Thins a success in 
terms of acceptance, but it may have opened up a new sub- 
segment of the market. 

Q When do you expect it to make a profit? 

A I don't know. 

Q You don't know? 

A No. I do not know. 

I 
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1 

Q What are the company's projections? 


2 

A X am not aware of that. 


3 

A 

Q Are you aware of any studies that have been made? 



A In what regard? 


5 

Q Aa to the probable success of Silva Thins. 


6 

A I am not aware of them. 


7 

Q Would you if there had been any? 


8 

A X think notI 


3 

Q You wouldn't be aware of them? 


10 

A No, sir. 


11 

Q Why not? 


12 

A Well, I think it is a case of, if you have profits 


• 

and a responsibility, which I do not, you would be expected 


14 

to answer this question. You would be expected to know it and 


15 

I don't have this responsibility. Therefore I do not know. 


16 i 

t 

i 

Q Any studies you are aware of correlating Silva Thins 


17 

advertising to sales? 


18 

A No. 


19 

Q No concrete information? 


20 

A No, no concrete information on that. 


21 

MR. DYK: That is all, thank you. 



BY MR, ADLER: 


23 

Q I have a few questions. When your assignment 


24 

changed on November 24, 1969, who suggested you as product 


25 

manager for Silva Thins? 
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A Mr. Jack Nugent. 

Q Would Mr. Nugent have information about things that 
were done with regard to the advertising of Silva Thins from 
November 24 to date that you might not have or would you be 
aware of anything he would know? 

A I think not. I would be aware of — I have con¬ 
tinued to handle much of the day to day flow of Silva Thins 
because he has been out of the office. 

Q So if there had been any new advertising planning 
being done from November 24 to date you would know about it? 

A X would know it as marketing promotions manager. 

Q Now, are there two Silva Thins brands? 

A Silva Thin Filter and Silva Thin Menthol. 

Q Do you have any information as to the sale of each 
of those brands since the periods that they came into being? 

A X do. 

Q Would you tell us what those sales were, please? 

A Well, currently we have roughly a one-share of the 
market, which translated would be about S billion units. 

Q What would it be in dollars for each of the two 
brandB? Would you have that? 

A No, sir. 

Q You wouldn't know that. 

A No, sir. 

Q Do you have information as to the profit contri- 
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bution each of the brands has made to the overall profitability 
of the company? 

A No r sir. 

Q You do not have that information? 

A No, sir. 

MR. ADLER: At this time 1 renew the request made 
yesterday which you have under advisement for that data and 1 
would like to add one thing to the request. This applies both 
to the Pall Mall brands and the Silva Thin brand. That would 
be for any profit — any sales and profit projections made 
by or for the company with respect to those brands. 

I am sorry that didn't occur to me yesterday, but 1 
would like to.add that to it and 1 hope we can have your 
answer by the end of today at the latest because we may have 
to file a motion or interrogatory or something. I feel that 
information is quite important. 

MR. LOEVTNGER: My impression is that that informa¬ 
tion has been requested, if not we join in the request. 

BY MR. ADLER: 

Q In your previous testimony yere, there has been a 
reference to a conversation you had with Mr. Philip Cohen in 
reference to a letter dated October 22. So that that conver¬ 
sation is placed, let's say, in the latter part of October. 

Your testimony there was that as you looked at that 
letter you had two reactions. One, that probably you were in 
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compliance but; if you were net in compliance you thought there 
was something impractical about the proposed regulations, 
is that a fair statement of your testimony? 

A That was the opinion that I gave Mr. Cohen, yes, sir. 

Q But it was part of your opinion that under the 
proposed regulations you might not be in compliance, is that 
correct? 

A That is not correct. I gave him two poles; number 
one, that we were in fact in compliance, as far as I knew. 

Number two, if we were not, the question in my mind was could 
anyone take this seriously. 

As I recall, X mentioned to Mr. Cohen that following 
this letter out the window, someone could be expecting us to 
list every brand that was lower in tar and nicotine in our 
30-second selling message. This was a real question in my 
mind. 

Q But, 1 nevertheless, it would have to be the case, 
would it not, that you recognized a possibility that your 
commercial might have to be changed, however misguided that 
might be? You did recognize that possibility, did you not; 
isn't that what you have testified to? 

A Yes, X think there was a possibility there. 

Q And at approximately the same time, perhaps a few 

days earlier, you referred to a conversation probably with 
Mr. Moseley which indicated that there might be a change in 
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NAB requirements which would require a change in your commer¬ 
cial, isn't that correct? 

A Yes, I do have a recollection of this being for** 
warded to me. 

Q And both of these events occurred, let's say, in the 
latter part of October, is that correct? 

A That is correct. 

Q Now, in your conversation with Mr. Cohen you testi¬ 
fied that you were instructed not to contact the agency, is 
that correct? 

A Yes, sir. 

Q And it was your impression also that you were not 
to raise questions elsewhere seeking an interpretation or 
otherwise with respect to the proposed revised guidelines, is 
that correct? 

A That part was suggested to me, I believe. The way 
I answered it was that I couldn't recall Mr. Cohen actually 
saying that. 

Furthermore, it wouldn't have been necessary for him 
to say it because 107 duties do not include contacting anyone 
at the networks, much less the NAB Code people. 

Q But I believe your testimony was that whatever 
exactly it was that was said to you, the impression you got 
was that you were not to go around making waves, you were not 
to go around asking questions. Is that a fair statement? 
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MR. CHAPMAN: X object, to the form of the question. 
You are putting words in the witness' mouth. This inquiry 
has been gone into several times. 

MR. ADLER: I asked him if my statement was a fair 

stimmary. 

THE WITNESS: No, it is not. The making waves part. 
I also said before, which I think is worth repeating here, is 
that one of my functions is to encourage the agency tp stay 
on the track. Mr. Cohen did not give me the reason why but 
I am sad that the reason was that we don't want everyone 
running around — we want their efforts concentrated on our 
sales message as it is. 

BY MR. ADLER: 

Q So it would follow from that that you did not at 
that time request the agency to give some thought to an 
adaptation of your present advertising that would put it in 
compliance with the anticipated changes in the NAB Code? 

A I gave them no such instruction. 

Q Did you do any planning internally along those 
lines? 

A None. 
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Q Did you give consideration as to whether 


such planning should be done? 

A I agreed -- very little consideration. I agreed 
nothing should be done. 1 don't know that my agreement or 
disagreement would have meant anything in my role in the schem: 
of things. 

Q Did you have a personal feeling as to what should 
be done within the company at that time? 

A Yes. 

Q What was that? 

A Nothing because of the confused state of affairs. 

Q And you thought it better to leave the state of 

affairs confused than to try to clarify it. 

MS. CHAPMAN: I object to the form of the question. 
There was no implication that anyone felt it was better 
to leave the situation confused. 

MR. ADLER: I note your objection. Would you like 
to answer the question, Mr. Witness? 

THE WITNESS: Well, again from my standpoint, it is 
not my job to clarify an issue like this. It is not my job 
to make inquiry. I have no contacts at the networks or at 
the NAB. 

BY MR. ADLER: 

Q I judge, then, that you knew that there was this j 
possibility that there would be a change, that if the change | 
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went into effect, it was certainly possible that your 
commercials would not be in compliance. Yet the decision 
was to do nothing, is that a fair statement? 


I gave no instructions to the agency to tackle 


anything in this area. 


And you did no planning internally for the 


contingency? 

A I did no planning. 

Q You just hoped the problem would go away? 

A 1 gave it no thought. 

MR. CHAPMAN: X will object to that question. 

BY MR. ADLER: 

Q If you had reached a decision to refer the matter 
to the agency with instructions to the agency to devise an 
adaptation of your present campaign'that would satisfy the 
revised guidelines that were anticipated, at least as a 
possibility, do you think that the agency would have been 
able to accomplish that? 

A Could we have that read back? 

(Question read.) 


THE WITNESS: I couldn't begin to speculate on 


that. 


BY MR. ADLER: 


Well, perhaps we will have to ask the agency later 


in the day. 
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MR. ADLER: I have no furtherquestions. 

BY MR. DODELL: 

Q You said you spoke to Mr. Mosely about the time 
you got a message concerning the conditional approval of 
advertisement. Did you make any note or memorandum regarding 
that conversation? * 

A No# sir. 1 don't normally, either. 

Q Did you receive any note or memorandum from 

Mr. Mosely or anybody else regarding that conversation or 
dealing with the substance of the conversation? 

A Not to my knowledge. 

Q Did you make any notes — did you make any persona], 

notes of the results of that conversation? 

A No. 

Q You simply trusted your memory? 

A There was no reason to make notes. The commercial 
was approved. 

Q Well, it was approved with a condition, is that 
correct? 


A 

Q 

would be 
A 
Q 
A 


What condition? 

That it would be — that you understood that it 
changed to meet the new policy? 

That is not my understanding. 

What was your understanding? 

I said before that to the best of my ability, 
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having been out of the office, when this approval came through 
and being given a fill in, that I can recall, I think it was 
Mr. Mosely at the agency, telling me that: (a) the commercial 
was approved and,(b) if the guidelines were changed, if and 
when, this commercial may have to be changed. 

Q You said you were out of your office. Did you 
personally speak to Mr. Mosely or did you receive a phone 


message? 


Over the phone. 

You spoke to him yourself? 


A Yes. 

Q Now, about the same time did you have — withdrawn. 
The conversation with Mr. Mosely related to a commercial 
submitted to CBS, is that right? 

A Well, it was a commercial that was submitted to 
all three networks. I don't understand why you are singling 
out CBS here. 


Q Did the ccnveration with Mr, Mosely reflect the 

7 ' ' 

results of his conversations with all three networks? 

A No. It was just a general report. It did not 
mention any network by name or any specific comments. 

Q It might have referred to his dealings with one, 

two or all three networks, is that fair? 

A It was all three. It was a consensus report, your 
commercial is approved, we are in production. 
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Q But that it may have to be changed to conform 
with the new policy and this was the consensus of his 
conversation with all three networks? 

A X believe it was. 

MR. DODELL: Could you show the witness Plaintiff’: 
Exhibit 4, please r which is the Code News for October? 


MR. CHAPMAN: Yes. 


BY MR. DODELL: 


Q Did you ever see that, Mr. Bishof? 

A X am seeing it for the first time. 

Q Did you ever write any memorandum to anybody 
else in the company or to your advertising agencies dealing 
with the FTC guidelines or with the policy statement or the 
NAB guidelines? 


Q Did you ever receive any communications from your 
agencies or anybody in ypur v company dealing with the FTC 


policy statement or the NAB guidelines? 


MR. DODELL: That is all X have. 


MR. DYK: I have one or two more questions. 

MR. CHAPMAN: You are welcome to ask them if you 


would like. 


BY MR. DYK: 

Mr. bishof, is it my understanding that Mr. Cohen I 
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instructed you not to speak with anybody at the advertising 
agency with respect to the new guidelines and the FTC policy? 
A That is correct, sir. 

Q Now, I would like to show you an editorial from th« 
New York Times dated October 29, 1969 which would be CBS 
Exhibit S-10. We will have to get copies of this for 


counsel. 


(CBS Exhibit S-10 was marked 
for identification.) 


BY MR. DYKs 


Q 1 ask you to refresh your recollection with respect 
to that editorial, particularly the last paragraph of the 


editorial. 


Yes. 


Q Have you read that? 


Yes. 


Q Now, in the last paragraph of that ad, the New 
York Times takes the position that it is not going to run 
cigarette advertising unless there is disclosure of tar 
and nicotine content, isn’t that correct? 

A Yes, that is the way 1 read it. 

Q Do you read the New York Times? 

A Yes, I do. 

Q Didn’t American Brands run an advertisement in 
the Times announcing it was goint to discontinue advertising 
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in the New York Times? 

A Yes. 

Q Wasn't that because of this editorial? 

A I can't say. I am not in public relations. 

Q You never discussed that with anybody in the 

company? 

A No. 

Q So you have no knowlege of why American Brands 
stopped advertising in the New York Times? 

A No official knowledge. 

Q How about unofficial? 

A Well, wait a minute, your last question was I 

have no knowledge of why the company stopped. 1 would refer 
you to their ad. 

Q Could you tell me what it said? 

A Yes, it quoted a stand the Times had taken around 
the turn of the century or shortly before. It pointed 
out they were wrong then and in our opinion they are wrong toeay. 

Q Do you know why your company objected to putting t*.r 
and nicotine content figures in the ads in the Times? 

MR. CHAPMAN: I object to the question because it 
is misleading. If you look at the exhibit you have just 
presented you can plainly see the time requirement is not 
simply putting tar and nicotine in the advertisement. When 

! 

you ask why there was an objection, there was an objection I 
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to the entire New York Times requirement, isn't that 


correct? 


MR. DYK: Let's ask the witness. 


BY MR. DYK: 


Was there an objection to the entire New York 


Times requirement? 


I honestly don't know. 
You don't know? 


No, sir, I never heard anything about that. 
You never heard anything about that? 

I heard some things. I can't recall. 

People must have been discussing why American 


Brands did thisj weren't they? 


Perhaps individual opinions but I don't know that 


that expresses company policy. 


But some people were talking to you about it, righ:? 
Perhaps. 

What did they say? 

About that in particular? 

About why American Brands was stopping its 


advertising in the Times? 


I don’t know. 


You don't remember? 


I don't remember. 
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MR. DYK: That is all the questions X have. 

MR. CHAPMAN: I think we can take a few minutes to 
refreshen our thoughts here and we can be back with cross- 
examination. 

MR. KRASH: You had some requests made late yesterday 
and at various times as the evening wore on last night for some 
documents and information from American Brands. We, this 
morning, immediately took action with respect to your requests 
and we have asked the company in New York to go to work on 
that and hope to have some of the things you asked for by late 

; 

today back from New York. It will be delivered down to us 
by special messenger either late today or in the morning, but ; 
we hope this afternoon we will have most of it. As we get 
what comes in from New York we will turn it over to you. 

We also have some requests to make of you and I am 
now delivering to counsel for CBS, counsel for NBC and counsel 
for ABC request for documents which we want you to produce. 

We assume since we are producing documents without 
formal protest that you will honor our requests in the same 
good faith. So we will ask for production of these by Friday 
morning and I am now giving you a copy of these requests and 
it is being understood that we are all reciprocating in these 
requests. 

MR. ADIER: X don't have any such understanding. All 
you are doing is assuming, we haven't seen what the scope of 
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this request is. We have heretofore furnished documents, we 
are getting very close here to the hearing date on the pre¬ 
liminary injunction, we have a whole day intervening, it may 
well be these are proper documents for discovery and as we go 
into a trial on the merits we will produce them. 

Z am just not making any commitment at this time thai 
we will honor this request. 

MR. KRASH: x want the record to show, obviously, 
the same onerous conditions that confront you confronted us. 
We, at great effort and tremendous effort over the weekend, 
went to work and we have been working night and day to respond 
to your request. We have had witnesses here until midnight 
and now we would like you to honor our requests. 

MR. LOEVTNGER: You have created the conditions, we 

have not. 

MR. KRASH: No, I did not establish the rule of the 
co-defendants, they are barring our advertising on January 1, 
not us. We would ask to have this marked as the next exhibit. 
Plaintiff Exhibit 66. 

(The document referred to was marked 
Plaintiff's Exhibit No. 66, for 
identification.) 

MR. DYK: Speaking for CBS, we have not, since Mr. 
Bergson's letter of last Friday, asked you to supply any new 
documents not called for by that request. This request that 
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you have just: supplied, there is nothing new in here and there 
is no reason this couldn’t have been served last week and 
there is absolutely no reason why we have to get this on 
Tuesday morning. 

All I can say is that we will take it under consider¬ 
ation. 

MR. KRASH: All right. 

MR. CHAPMAN: I only have a few questions on cross- 
examination. 

CROSS-EXAMINATION 

BY MR. CHAPMAN: 

Q Now, Mr. Bishof, Mr. Loevinger asked you near the 
beginning of his interrogation about some letters from the 
NAB discussing the Silva Thin ads with the theme lowest in 
tar of all 100s, lower than most kings, and raising questions 
about them. Do you recall that interrogation? 

A Yes, sir. 

Q I would like to show you Plaintiff's Exhibit 58, 
which is a letter to the vice president of Norman, Craig & 
Kumrael from Norman Craig, the manager, dated April 18, 1968. 
Would you take a look at that? 

A Yes. 

Q What does that letter show as to the NAB's position 
as to the acceptability of this Silva Thin theme or broadcast? 

MR. LOEVINGER: I will object, it is a clear 
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violation of the best evidence rule. The letter speaks for 


2 

itself and says exactly what it is. This witness can't tell 


* 

3 

what the NAB thought. 


• 

HR. CHAPMAN: Objection is noted. 


5 

THE WITNESS: It indicates that they have accepted 


6 

the less tar and nicotine theme. 


7 

MR. LQEVXNGBR: I might add the letter says no such 


8 

thing. It is in evidence and there is no use in bringing it 


9 

up, but it is clearly misstated by the witness, apparently at 


10 

counsel's suggestion. 


11 

BY MR. CHAPMAN: 


12 

Q Advertisements for Silva Thins with this particular 


• 

theme have been broadcast, have they not? 


14 

A Yes, sir. 


15 

Q By all the networks? 


16 

A Yes, sir. 


17 

Q For about how long? 


18 

A Up to the present time, since the date of that 


19 

letter. 


20 

Q And were they being carried prior to the date of 


21 

that letter as well? 


zz 

A I believe they were. 


w 

23 

Q With that theme? 


24 

A I believe they were. 


25 

Q Now, you mentioned — you were asked about 
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advertisements for Silva Thins that were utilized in a markest 



2 

3 

4 

5 

6 

7 

8 
9 

JO 

11 

12 

13 

14 


test on the West Coast. Did those — could you tell us what 
the results of that testing were? 

A The results? 

Q Yes, with respect to that advertising? 

A This test campaign did not improve Silva Thins sales 
curve. This became evident in July of this year. The test 
was cancelled. 

Q Were the advertisements determined to be a success or 
a failure? 

A A failure in the sense that they did not accelerate 
our sales trend. 

Q Now, you were asked by Mr. Loevinger on a number of 
occasions about differences in Silva Thins commercials over 
the period of time since the brand's first introduction and 


16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


you mentioned that there were approximately 16, maybe 13 to 
16 differences during that period. Did any of these differ¬ 
ences constitute a change in the basic theme of those com¬ 
mercials? 

A The selling proposition was the same in all of them. 
They delivered only in location, shooting and what our man in 
glasses did. 

Q Would you give some example of the kind of differ¬ 
ences that you refer to? 

A We shot commercials in Europe, Venice, Paris, some 
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in the States here and they all had the same copy. The 


2 

situations were different. 


p> 

CO 

•*» 

( 

Q You were asked whether there is more interest in 



smoking and health questions than there used to be. Do you 


5 

mean there is more Interest in smoking and health questions 


6 

in the autumn of 1969 than there was in the summer of 1969? 


7 

A Would you repeat that question, please? 


8 

Q A very open-ended question was put to you that there 


9 

is more now than there used to be. "Used to b£ might go back 


10 

to any point in time and I am trying to fix the point in time. 


11 

Do you believe there is more interest now than there was a 


12 

month or two ago? 


• 

A I don't think there is any difference. 


14 

MR. ADLER: 1 object mildly to the form of the 


15 

question. 


16 

MR. CHAPMAN: I matched the question form for form. 


17 

BY MR. CHAPMAN: 


18 

Q Now, you testified that the campaign for Silva 


19 

Thins, using the theme lowest in tar than all 100s and lowest 


20 

than most kings emphasises a point of difference in this 


21 

brand. Has the advertising emphasizing this point of differ- 



ence been successful in terms of sales for the product? 


23 

A Very definitely. 


24 

Q You are familiar with the sales trend of Silva 


as 

Thins, is that correct? 
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A I am. 

Q Can you tell us what the trend has been? 

A In 1969 sales, they were more than 50 percent higher 

than sales reported in 1968. 

0 You were asked whether American ever discontinued 
selling a new brand of cigarettes. Has American ever dis¬ 
continued selling a new brand of cigarettes that was having 
a sales success? 

A Never. 

Q You were asked question about a meeting or discussion 
that you had with Mr. Philip Cohen, following the receipt by 
American of a letter from Stockton Helffrich dated October 22, 
1969. The letter I refer to has been marked as Plaintiff’s 
Exhibit 9. Do you recall that testimony? 

A Yes. 

Q You stated in response to questions that you were 
told by Mr. Cohen not to raise an issue on this letter with 
the agency, is that correct? 

A Yes. 

Q Had you not been told by Mr. Cohen not to raise an 
issue with the agency would you have done so? 

A No. 

Q Why not? 

A Because this is typical of — this could be somethin* 
that would send the agency off in a number of different 

i 
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1 » 

directions, spending time on advertising which would not be 


z 

productive and in the best interest of the brand. 


3 

Q Weis it your testimony that when you read and dis¬ 


• 

cussed Plaintiff's Exhibit 9, Mr. Helffrich's letter of October 


5 

27, that you felt that Silva Thins present commercials were 


6 

probably in compliance with the new guidelines? 


7 

A Yes. 


8 

Q Wow Mr. Adler in questioning indicated that you had 


9 

felt or recollected that there was a possibility that you 


JO 

might be wrong and that someone else might have a different 


11 

view, is that correct? 


12 

A Yes. 


• 

Q Was that possibility that you had in mind, in your 


14 

view, a realistic possibility? 


,s ! 

A No. 


16 

MR. ADLER: I will object to that. I think this is 


\T 

highly leading. Z don't think any response the witness makes 


18 

in answer to this leading interrogation by his counsel will 


19 

change in any way the testimony he gave in response to my 


20 

examination. j 


21 

1 

I think we sore- wasting time. I just think this is j 



utterly worthless testimony and I object to it and I would 


23 

instruct him not to answer if he were my witness. 


24 

MR. LOEVINGER: I join in the objection. 


25 

MR. CHAPMAN: Let roe state that I agree there probabl 

. i 

y 

i 


l| 
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10 
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12 

13 

14 


15 


16 


17 


18 

19 

20 



21 

22 


23 


24 


25 


will be no change at all from the testimony that was given. 

I think the testimony was quite clear. 

BY MR. CHAPMAN: 

Q Would you answer the question, do you have it in 
mind or would you like it read back? 

A No, I have it in mind. I think I answered earlier 
that the conditions in this letter or the items in this letter 
just seemed to me to be incredible. Totally unworkable and X 
couldn't honestly believe that such provisions would be in 
force or that anybody would in fact take them seriously 
because they were not practical from an advertising standpoint. 

MR. CHAPMAN: No further questions. 

MR. LOEVXNGER: No questions at this time. 

BY MR. DYK: 

Q I have a couple of questions. What share of the 
market does a cigarette brand have to have to be successful? 

A You are talking about — I have to say, first of 
all, in most instances we market a brand in test market. Xt 
does not automatically go national. 

Q What is the standard, what share of the market do 
you have to have to be successful? 

A Anything closely approaching a one percent share is 
an outstanding success. You do not build a cigarette brand 
this year. It is a long-term proposition. 

0 1 understand that. But if a cigarette has less than! 
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one percent: of the market it is not successful? 

A Not necessarily, no. 

Q What level is a measure of success? 

A I would hesitate to say a half of a percent during 
a six-month period. I can only tell you that Silva Thins 
approximately 1 percent share of the market is an outstanding 
success. 

Q Now, referring to Plaintiff's Exhibit 58, Mr. 

Bishof, that Mr. Chapman referred to earlier, there is in the 
next to the last paragraph there, "This decision is subject to 
reevaluation." Is that what it says? 

A Yes. 

Q What do you take that to mean? 

A This decision is subject to reevaluation. 

Q Does that mean it might be changed? 

A X think you can say that. 

Q Are you currently running any 20-second Silva Thin 
commercials on the network? 

A Would you repeat that. 

Q Are you currently running any 20-second Silva Thin 
commercials on the network? 

A Not to my knowledge. 

Q Have you run any on the network? 

A I think they have been confined to spot buys. 

Q You have run 20-second Silva Thin commercials in a 
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national spot? 

A Perhaps at some time, but again this is not my 
field. This is on the media side. My answer stands. I 
think it is for the most part on spot, basically. 

Q Can you estimate how the spot business breaks down 
between 30-second, 20-second, 10-second? 

A How they break down? 

Q Yes, what proportion of the spot advertising —“ 

A No, I couldn't estimate that. 

Q What proportion has been 30-seconds? 

A We are running 30-second sales messages exclusively 
at this point. We have been coining into this area for some¬ 
time now. 

Q But you are not manning any national spot advertise¬ 
ments at all now, are you? 

A Not to my knowledge, no. 

Q What brands of cigarettes did American used to 
advertise in the morning times? 

A I believe we advertised Silva Thins. Beyond that 
you are zeroing in on one newspaper. Honestly I couldn't tell 
you for sure. 

Q But you think Silva Thins? 

A Yes, I think Silva Thins. 

Q Do you think Pall Mall Gold? 

A Yes, I recall we did advertise Pall Mall Golds there. 
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MR. DYK: I would like to offer as CBS Exhibit — 
MR. LOEVINGER: They are offering that this after¬ 


noon. 


MR. CHAPMAN: Well, it doesn't make any difference. 

MR. LOEVINGER: It will be a lot nicer if you let 
them offer it and make a copy. 

MR. DYK: I understand counsel for NAB and ABC have 
already stipulated this ad could be admitted as a Plaintiff's 
exhibit and since we want to introduce it ourselves, I think 
that will satisfy our purpose. 

MR. ADLER: Let me clarify that stipulation, that 
we agreed with counsel for American Brands that American 
Brands could offer that ad as an exhibit to be identified in 
this deposition and we would have no objection on the grounds 
of authenticity. 

MR. CHAPMAN: Off the record. 

(Discussion off the record.) 
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BY MR. DYK: 

Q Now, Mr. Bishof, can you estimate whether there 
has been an increased public interest in smoking and health 
over the' past year? 

A I couldn't estimate that. 

Q Six months? 

A As far as I am concerned there has been none but 
1 don't truly know. 

Q None over the past year? 

A I wouldn't be in a position to know. 

Q The past two years? 

A Even there — 

Q Even there what? 

A 1 don't feel I am in a position to say yes or 
no that there has or has not been an increased interest. 

Q How about since the Surgeon General's report in 

1964? 

A I am not sure there, either. I don't know. 

Q Why didn't you want your advertising agencies to 

investigate the possibilities of new advertisements that 
complied with the FTC policy? 

A I have already answered that question. I will be 
glad to repeat it as close as I can. 

Q Would you, please? 

& One of my key functions is to keep the agency 
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and their efforts centered on the campaign as we have 
approved it, and it has run from the very start. We don't 
want them pursuing other avenues. The feeling is that we can 
get the best presentation of our product by concentrating. 

Q I see. In other words, you didn't want them to 
investigate the possibility of new ads that might comply 
with the PTC policy, is that right? 

A I didn't ask them for it. 

Q You didn't want them? 

A No, I didn't want them to in a Bense that this 

could have pulled them off target. 

Q They wouldn't have been able to do their other work'' 

A No. 

Q What other work were they doing? 

A I am not a member of the agency staff. 

Q Then how did you know it would pull them off their 


other work? 


A I think experience over the years has shown us that 
you develop the one best theme. What that best theme is sales 
tell you afterwards but you go with what you think is the one 
best theme. 


wil. 


Q They develop routines for you, don't they? 

A I beg your pardon? 

Q Your agency does the creative work, don't they? 

A Yes. 
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Q So if a new advertisement to comply with the FTC and NA) 
guidelines were to be undertaken, it would be prepared by the 
agency, is that correct? 

A yes. 

Q I have just one more question. I am rather 

confused as to whether you do or don't know the requirement 
for the new NAB guidelines. Do you or don't you know? j 

A I certainly am not clear. 

Q In what respects are you not clear? 

A Well, as an example, does the guideline 

specify that you must identify each and every brand that has 
a lower tar and nicotine content as reported by the PTC. 

Until recently at least one of the networks has had a policy 
againstnaming a competitive brand which was done to my 
knowledge. This doesn't apply to Silva Thins but you are 
asking in terms of what I have read. All of these things go 
into forming this confusion here. 

Q Did you have a problem with the FTC policy and the 
NAB guidelines? 

MR. CHAPMAN: Problem in what respect? 

MR. DYK: If the witness can answer that he should , 
if not he can tell me. 

THE WITNESS * I would have a problem. 

BY MR. DYKs 

Q Do you think the FTC policy would cause you 
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problems in preparing a campaign? 

A I thought they were totally impractical. 

Q Why? 

A No. 1, you couldn't possibly fit the required 

information in 30 seconds of selling time. 

Q In any other respect? 

A It just seemed incredible to me. We can submit 

something to CBS. which we have done, and they can come back 
with an admonition on human feet. For some reason or other 
CBS, whether it is a policy or.otherwise, doesn't like a 
closeup on human feet. 

Q Did the FTC policy require you to put human feet 
in their ads? 

A No. I am trying to make a point, if you want 
me to pursue this. 

Q Yes, go ahead. 

A So that these things do come up. You make changes 
to satisfy the networks. Now, when a piece of paper comes 
across your desk and you see something that seems incredible, 
it is hard to say what you can do. Frankly, I just didn't 
believe it and that is what I told Mr. Cohen. 

Q What was incredible about it? 

A I think it is physically impossible to list the 
number of brands that might have to be listed in the 30-second 
sales message. 
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Q But aside from that what is incredible? 

A The point of mentioning a competitor/ of forcing 
an advertiser to promote the sales of a competitor * 

Q Aside from naming a competitor/ what was incredible 
about it? 

A I think I have listed all the incredible things. 

Q The only incredible thing was naming a competitor? 

MB. CHAPMAN: No, he didn't say that. I must 
object. Counsel can't possibly think that he is not 
being woefully deceptive in that line of questions. It is 
inconceivable. 

MR. DYK: Now, please. 

BY MR. DYK: 

Q Now, you mentioned it was incredible to require 
naming a competitive brand. What was incredible aside 
from that? 

MR. CHAPMAN: That has been answered. 

MR. DYK: I would like an answer to the question. 

MR. CHAPMAN: The immediate preceding question to 
that answered it. 

MR. DYK: Let the witness state. 

MR. CHAPMAN: It is 1:00 o'clock now. We have been 
here until 12:00 o'clock last night. Don't you recall having 
the witness state what was incredible? 

MR. DYK: You are trying to instruct the witness. 
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MR. CHAPMAN: I am trying. 

MR. DYK: May we please get an answer from the 

witness? 

MR. ADLER: Instruct him not to answer if you 
feel it has been answered. 

MR. CHAPMAN: I instruct him not to answer on the 
ground it has been answered several times. 

MR. DYK: That is not a grounds for instructing 
the witness not to answer. 

MR. CHAPMAN: I instruct him not to answer. I 
realize this is a trouble damage action but that doesn't mean 
it is a trouble question and trouble answer. 

MR.' DYK: Now, it would take less time to permit 
the witness to answer than to go through all of this. In 
the light of the short time we have before the hearing, I 
think it would be difficult for counsel to go to court. If 
you are going- to deny us the information we would need 
for the preliminary injunction, the judge is not going to be 
impressed by it. 

MR. CHAPMAN: I will withdraw my instruction if 
you will assure me that you will not ask the same question 
after you have gotten the answer, is that fair? 

MR. DYK: When I have gotten the answer I will 
not ask the same question. 

MR. CHAPMAN: All right, you may repeat your 
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question. 

BY MR. DYK: 

Q Aside from the problem of naming the competitive 
brands, what was incredible about the new FTC-NAB policy? 

A Listing each of the brands that have lower tar and 
nicotine content than Silva Thins as reported by the 


Q That was the only ting? 

A That ia; one thing. In the case of Pall Mall it 
is mentioning a competitor by name. That is the second 
thing. 

Q Those are the only two things? 

A The third thing, or 2-A, if you will, is that the 
networks have a policy against naming a competitor. Now, 
this is a conflict. Are you going to waive this demand or what? 


you — 


Anything else? 

I can't recall anything else. 


That is all? 


That is all. 


MR. DYK: Thank you. 

THE WITNESS: Could I mention something to 


# MR. ADLER: There is no question. 

MR. CHAPMAN: Are there any further questions on 


redirect? 
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MR. ADLER: Yes, I have some further questions. 

BY MR. ADLER: - 

Q Silva Thins was never publicly described as a high 
tar cigarette, was it, in^the way that Pall Mall Gold had 
once been described? 

A No. 

Q So that your reason for adopting this lowest in 
tar campaign for Silva Thins had nothing to do with trying 
to rectify a misimpression of the cigarette as a high 
tar cigarette, is that correct? 

A Correct. 

Q The reasons were other than that? 

A Yes, sir. 

MR. ADLER: That is all. 
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.me 1 * 

BY HR. DOBELL: 


‘ 10 2 

Q Ur. Chapman referred to your conversation with 


3 

Mr. Cohen about the October 22, 1969 letter. 



Did he agree with you that the ad was probably 


5 

in compliance with the NAB guidelines? 


6 

A Would you repeat that, please? 


7 

(Question read.) 


8 

Q The current Silva Thins advertisement? 


9 

A I don't believe we discussed any particular 


10 

broadcast or front ad. We looked at it in terms of Silva 


n 

Thins advertising. 


12 

Q That is what I am asking you. 


• 

You testified and Mr. Chapman asked you bout 


14 

your conversation with Hr. Cohen. You said, l believe. 


15 

and correct me if I am wrong, you said to Mr. Cohen that 


16 

current Silva Thins advertising was probably in compliance 


17 

with the NAB letter, that is correct, isn't it? 


18 

A Yes. 


19 

Q Did Mr. Cohen agree with you that current Silva Thins 


20 

advertising was probably in compliance with the NAB letter? 


21 

A Mr. Cohen was in a position of listening to opinions. 


• 

I don't believe he commented he was seeking opinions. 


23 

Q He didn't express — 


24 

A I don’t recall him answering me one way or the 


25 

other. 
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» 

Q You don’t recall Is expressing an opinion either 


2 

way? 


3 

A That is correct. 


9 

Q Be just told you not to explore the subject 


5 

with the agency? 


6 

A Correct. 


7 

Q Was anybody else present when you were speaking to 


8 

Hr. Cohen on that occasion? 


9 

A I believe Mr. Moore was. 


to 

Q Did Mr. Moore express his opinion when you made 


11 

your observation? 


12 

A I was there while he expressed part of it. 


• 13 

% 

certainly. 


14 

Q Do you recall what Mr. Moore’s opinion was? 


15 

A I recall that he felt he was in compliance. 


16 

Q He had no doubts? 


17 

A Not to my knowledge. I must tell you that X 


18 

was not there during their entire meeting. 


IS 

Q But in your presence he expressed his opinion? 


20 

A Yes. 


21 

Q And during the period of time that you were present 


• “ 

and Mr. Moore expressed his opinion, he said he had no doubt? 


23 

A Yes. 


24 

Q MB. DODELL: I would like you to show the witness 


25 

ABC’s Bxhibit 9. 
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1 

BY HR. DODEliL: 

- • 2 

Q Now, Ur. Cohen was kind enough to make a pioneer 

3 

effort in the last two or three days to draw an ad that might 


be compliant with the NAB guidelines and that is ABC's 

5 

exhibit, 9. Would you read that to yourself, please? 

6 

A Yes. 

7 

Q Now, we timed this yesterday and I believe 

8 

everybody will stipulate that it took 25 seconds to read 

9 

this. 

10 

Now, in that light you had previously testified 

11 

that you did not think it possible to state all the informa- 

12 

tion that is required by the guidelines. 

• ' 

Do you adhere to that testimony in the light 

14 

of ABC Exhibit 9? 

15 

A Yes, I do. 

16 

Q Could you explain that answer? 

17 

A A period of time has elapsed here. This is one 

18 

interpretation, there are many interpretations here. 

19 

Fbr the third time I will repeat this. 

20 

An understanding or possible understanding of these 

21 

guidelines was that you would have tomentlon every 


brand lower in tar and nicotine content than Silva Thins. 

23 

This does not do that. 

24 

Q Where did you get that interpretation or where 

25 

did you hear that? 

! 
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A I got it out of my own little' head. 

Q Could you tell me, with your own littlehead, 

Mr. Bishof, where in plaintiff's Exhibit 8 you find that 
might be a requirement? 

Could you take your time and read that exhibit and 
tell me what portion of exhibit 8 you think would require the 
listing of every cigarette by name that is lower in tar and 
nicotine than Silva Thins? 

A Would you restate the question? 

(Reporter read the question.) 

THE WITNESS: There is a sentence in the second 
paragraph (1) unless t ere is full and fair disclosure 
of the basis of comparison the use of tar and nicotine 
could lead to the conclusion that the brand is lower 
in tar and nicotine than just about every other brand. 
Something that would be true only of the cigarette variety 
tested during the recent testing period. 

BY MR. DODELL: 

Q So your interpretation that the NAB guidelines 
may require the listing of every cigarette that is lower than 
Silva Thins depends on that sentence, is that correct? 

MR. CHAPMAN: I object to that as his interpretation 
He stated his intepretation quite differently. 

HR. DODELL: All right; the objection is noted, 

could you answer the question? 
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cmc 5 ' 

Does your interpretation depend solely upon this 


2 

sentence? 


3 

A 

UR. CHAPMAN: You are asking about his inter- 



pretation of what is meant? 


5 

HR. DODELL: I asked the question, you could have 


6 

it read back if you want. 


7 

MR. CHAPMAN: All right. 


8 

I would like to have the witness in answering 


9 

that question to make clear what he understands the question 


10 

refers to by his interpretation, so we all know what 


r> 

interpretation he is talking about when the answer is on the 


12 

floor here. 

■- 

• 

MR. DODELL: There is a question that has 


14 

been addressed to the witness and can the a witness answer 


15 

the question? 


to 

MR. CHAPMAN: I am trying to save tltre by having 


17 

these things clear. 


18 

All right, there is a question on the floor. 


19 

THE WITNESS: Yes, I would limit it to this state- 


20 

ment and I would also add this was the interpretation at 


21 

that time. 



TJY MR. DODELL: 


23 

Q When you say this was the interpretation at that 


24 

time,'where was it the interpretation at that time? 


25 

A In my mind. 

• 
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1 

Q This is your Interpretation but did you hear it 


2 

from anybody else? 


3 

A No. 


4 

Q Now, am I not correct, Mr. Blshof, that there 


5 

is one item of information in this ad or in this draft, 


6 

the'last sentence that would not be required in connection 


7 

with Silva Thins because Silva Thins advertising does 


a 

not carry a comparison with another brand, is that correct? 


9 

MR CHAPMAN: By this you are referring to 


10 

ABC 9, is that correct? 


p 

MR. DODELL: Yes. 


12 

THE WITNESS: Yes, but I am looking at this in terms 


i 

13 

of the advertising I am aware of« How practical it is« 


14 

BY MR.:DODELL: 


15 

Q In terms of Silva Thins and in terns of the 


16 

practicality of including it in a commercial for C Silva 


17 

’■ i ’ ■ 

Thins, ABC 9 includes one item of information, the last 


IB 

sentence, that would not be necessary In an advertisement 


19 

for Silva Thins, is that correct? 


20 

A Yes. 


21 

MR. DOBELL: That is all I have. 


22 

MR. CHAPMAN: I would like to have two brief 


23 

questions. 


24 



25 

. 
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BY MR. CHAPMAN: 

Q You were asked with reference to plaintiff's 
Exhibit 58 whether the decision stated in there of the Code 
Authority to approve the theme lowest of all 100s, lower in 
tar than most kings, was stated as being subject to 
reevaluation and you said it is subject to reevaluation. 

Is there anything in that letter which indicates the 
manner in which the reevaluation would be called to your 
attention if ever there was one? 

A It says, and I quote, should it be modified 
in any way we will promptly notify you. Unquote. 

Q Were you notified of a modification of this 
approval? 


15 

16 

17 


IS 

19 

20 


21 



22 


23 


24 


2 a 


A Not at any time. 

Q Now, when you went through the task of 
listing the incredibles in the requirement of the NAB 
and the PTC for Mr. Dyk, without going into it or repeating 
it again at all, you said listing this and listing that was 
incredible, did you have reference at that time to listing 
the various things you stated had to be 1 isted only in 
video or only in audio or in both, what was your reference 
with respect to audio and video citation? 

MR. DYK: I would like to object to the question 

on the grounds it is very leading and I think the record 
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reflects what the witness said and I think you should 
rephrase your question. 

MR. CHAPMAN: All right,you can answer the 

question. 

THE WITNESS: I am sorry, I didn't understand 

that. 

MR. ADLER: Go ahead and answer the question. 
THE WITNESS: I believe the implications are 
severe in both instances, whether it is audio or video or 
both or either one. 

BY MR. CHAPMAN: 

Q Do you have a view as to whether it is more or 
less severe? 

* 

MR. ADLER: Objection. Leading. 

MR. DODELL: And the question has been answered. 
MR. DYK: Mr. Chapman, you objected at length 
a few minutes ago when we went into this and you said it 
all had been covered. It seems to me if it had been 
covered then it is now. 

MR. CHAPMAN: Well, my objection is *two~fold. 

In your treatment of the questioning you were engaging in a 
misleading venture. 

MR. ADLER: You are trying to engage in a leading 

venture. 

MR. CHAPMAN: I am trying to make sure that the 
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thing is clear. 

However, I think one can exclude the exchange of 
thercolloquy in response to the questions that went 
forth after I released my instruction not to answer and 
go back to the prior record and it is perfectly clear. 

In any event, I don’t feel I need to pursue this, 

I have no further questions. 

No one else has any question either, I see. 

MR. ADLER: Off the record. 

(Discussion off the record. 

MR. DODELL: Mr. Chapman, yesterday a reference 
was made to the fact that there would be a search to see 
whether there were any other documents that might fall 
within Mr. Bergson’s request and I think Mr. Krash 
earlier said we will be informed later in the day. 

At that time"I asked whether there were any 
documents that were: relevant as to the attorney-client 
privilege or any other privilege of confidentiality is being 
invoked and I would like to ask at this time whether the 
searchers uncovered any documents as to why any privilege 
or confidentiality is being invoked. 

MR. CHAPMAN: At the present time the answer is not 
that we know of. During the lunch hour we want to get 
back in contact with the head office. In order to give you a 
more complete answer than I am able to give at this time. 
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we will take that issue up after lunch. Because we 
have been sitting here and we don't know. 

(Whereupon, at 1:20 p.m., the deposition was 
recessed for lunch, to reconvene at 2:15 p.m. of the 
same day.) 


\ 
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Whereupon, 

j 

PHILIP H* COHEN 

wad acalled as a witness and, having been previously duly 
sworn, was examined and testified further as follows: 

FURTHER DIRECT EXAMINATION 

MR. SPAETH: In connection with the affidavit of 
Mr. Cohen, copies of which have been previously given to you, 
the affidavit refers to an exhibit A which we neglected to 
supply and I am supplying that at this time. 

MR. LOEVINGER: Thank you. 

MR. DTK: May we take a couple of minutes to read 
this before we start? 

MR. CHAPMAN: Certainly. 

MR. SPAETH: I might note for the record that the 
only portion of this exhibit which is referred to in the 
affidavit is the statistical portion on page 83 of the article, 
page 2 of the exhibit. 

.1 would also like to note that there is or there are 
a number of changes on page 4 of Mr. Cohen's affidavit. I ask 
you to note these on your copies. 

In paragraph 7, the 5th line, the figure 90 percent 
should read 86 percent. 

On the next line, change 45 percent to 52 percent 
and an the next line change 25 to 16. 
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PROCEEDINGS 


Wh&reupon, 

PHILIP H. COHEN 

was ecalled as a witness and, having been previously duly 
sworn, was examined and testified further as followss 

FURTHER DIRECT EXAMINATION 

MR. SPAETH: In connection with the affidavit of 
Mr. Cohen, copies of which have been previously given to you, 
the affidavit refers to an exhibit A which we neglected to 
supply and X am supplying that at this time. 

MR. LGEVTNGER: Thank you. 

MR. DIKs May we take a couple of minutes to read 
this before we start? 

MR. CHAPMAN: Certainly. 

MR. SPAETH: I might note for the record that the 
only portion of this exhibit which is referred to in the 
affidavit is the statistical portion on page 83 of the article, 
page 2 of the exhibit. 

* : ' - ’ ■ i » 

I would also like to note that there is or there ate 
a number of changes on page 4 of Mr. Cohen’s affidavit. 1 RSk 
you to note these on your copies. 

In paragraph 7, the 5th line, the figure 90 percent 
should read 86 percent. 

On the next: line, change 45 percent to 52 percent 
and on the next line change 25 to 16. 
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MR. CHAPMANS In the affidavit, with those correction 
it has been notarized and it is being filed at the present 
time. 

MR. LOBVXNGER: Let me understand. Do X understand 
.that the document of which we were given copies last night is 
a copy of an affidavit with the changes noted and the addition 
of Exhibit A that we have been handed and it is being filed 
in this proceeding and the Plaintiffs intend to rely on it at 
the argument; is that correct? 

MR. HAWKE* That is correct. 

MR. ADLER: On what day was the affidavit executed? 

MR. SPAETH: Today. 

MR. LQEVINGER: X assume we will get actual copies 
of the executed affidavit, will we? 

MR. HAWKE: Well, the original has been filed. 

MR. ADLER: Counsel for ABC waives receiving an 
actual copy. 

MR. LOEVINGER: The changes you have given us are 
the only changes in the executed copy, are they? 

MR. SPAETH: Yes. 

MR. HAWKE: On page 19 X suppose we can put in the 
23rd day of December and indicate just by way of conforming 


the copies that this was signed by Mr. Philip H. Cohen. 

MR. DYK: On behalf of CBS we would like a copy and 

there is no hurry about it* 


9 
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MR. HAWKE: Well, we don't have a copy, it has been 


filed in court. 


MR. DYK: You mean you didn't Xerox it when it waB 


filed in court? 


MR. HAWKE: No. 


MR. ADLER: You would be able to get a copy. 

MR. DYK: When you do that would you provide us 
with a copy? 

MR. HAWKE: We don't plan to. 

MR. LOEVINGER: 1 think you are required to serve 
them. Z don't like to be too technical. We accepted a pre¬ 
liminary copy in order to get a little chance to read it before 
we had to do anything with it. 

MR. HAWKE: If anybody has any question about the 
conformity of the copy that has been delivered to you with the 
copy that has been filed in the court, we can compare it with 
the court copy at the time of the hearing to assure you that 
they are identical. 

MR. ADLER: I am satisfied for present purposes with 
the copy we have as amended in accordance with counsel's 
representation on the record. Perhaps after the preliminary 
injunction is denied we can get copies of the one as filed. 

MR. LOEVINGER: Well, I guess that the record should 
reflect at this point that counsel — all of defendants' cotinse 
do have copies of a document headed "Affidavit of Philip H. 
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Cohen r n which, as the record, reflects. Plaintiff's counsel has 
stated was executed by Philip H. Cohen on December 23, 1969 
and has been filed in this proceeding. 

The Philip H. Cohen who executed it, X understand, 
is the Philip H. Cohen who was previously examined and who is 
here now as a witness; is that correct, Mr. Cohen? 

THE WITNESS: Yes, sir. 

BY MR. LOBVXNGER: 

Q Who drafted this affidavit? 

A It was drafted by my attorneys and me. 

Q When was it drafted? 

A There were so many days here, I believe we started 
on.Friday and went into Saturday. 

Q Within the last few days? 

A Yes, within the last few days. 

MR. LOOSVINGER: X might say, counsel, it is my 
intention and X think possibly that of other defense counsel 
hot to go through and cross-examine on this as though this 
were either a full scale trial or as though we expected great 
importance to be attached to the affidavit. We previously 
examined Mr. Cohen in some detail, we have had extremely 
limited time even to examine this affidavit. 

As the record shows, we were in session here until 
midnic^it last night and X am an old enough man so that X do 
require some sleep before the following day and we started 
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in again this morning shortly after I got downtown, so I 
merely read through this. Z don't want failure to interrogate 
any point to be considered a concession either that it is 
correct or unimportant. 

Furthermore, I see a good many of what I regard 
quite con elusory statements in here and as to those I think then 
are no more than what they purport to be, simply the conclusion e 
of the witness which are not particularly relevant or material 
at this stage of the proceedings. 

Now, Mr. Cohen — 

MR. ADLER: Before you proceed with your examination, 
1 would like to state on the record that we feel the same as 
Mr# Loevinger about this. X think the fact that Mr. Cohen is 
here for some cross-examination elevates this affidavit 
slightly above the status of an ordinary affidavit which usuall 
is fairly low in this kind of hearing. We do at least nominall 
have a chance to ask him about some of the statements made in 
here, but under the circumstances and in view of the time 
limitations we are operating under, X don't view this as 
equivalent £o direct examination where we would have a real 
opportunity for cross-examination. 

If we could have had this before we began our 
deposition it would have served a much more useful purpose. 


It would have been then more comparable to a direct examinatio: 
Of course, much of what he says here we anticipated, but if we 
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failed to anticipate it, I don't think that should elevate 
this into the equivalent of a direct examination, 

Z make that sort of long speech in the hope that it 
will encourage all of us to limit our cross-examination of the 
document. 

MR. LOEVTNGER: I might add to that, one of the 
things of which I am very conscious is the fact that we have 
to get out of here or we aren't going to have time to get over 
to the courthouse for the argument, even, in almost a literal 
sense. Certainly in the sense that we are not going to have 
any papers or any preparation. 

MR. ADLER: X think we should add that the slowness 
of these proceedings is not altogether the fault of the 
Plaintiff. 

MR. LOEVINGKR: I think the record is pretty clear 
as to the participation of counsel. 

Does anybody else have anything to say? 

BY MR. LOEVINGER: 

Q Mr. Cohen, on page 4 of your affidavit — 

A Excuse me, what page? 

Q Four. 

A Yes, sir. 

0 Pall Mali Gold cigarettes or the company with respect 
to Pall Mall Gold cigarettes has committed substantial addi¬ 
tional sums for television advertising in 1970, is that right? 
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A That is right, sir. 

Q What do you mean by committed? 

A That the money has been earmarked, put aside for 


television. 

Q You don't mean the contracts have been signed? 

A No, 1 do not. 

Q How much has been committed? 

A It would be at the same level. Hr. Loevlnger. In 
other words, $14 million. 

Q And further on in that paragraph you say with respect 
to Silva Thins, similarly, that there has been a commitment 
of substantial sums for the continuation of television advertis¬ 
ing in 1970. X take it that means the same thing, that you 
budgeted this? 

A The same budget, yes, sir. 

0 Not that there have been any contractual commitments? 

A No, no commitments. 

0 You refer to five leading brands accounting for less 
than 52 percent. What are those five brands? 

A Where is that? 

Q Paragraph 7, line 5. 

A Winston, Pall Hall — 

HR. ADLER: is that shown on Exhibit A, Mr. Witness? 

THE WITNESS: Yes, on the second page: Pall Hall, 
Marlboro, Salem and Kool. Excuse me, Hr* Loevlnger/ the five 
brands relating today. 
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Q Yes , I am referring to the statement that today the 

2 

five leading brands aacount for less than 52 percent. 

3 

A Right. 


Q Those are Winston, Pall Mall, Marlboro, Salem and 

S 

Kool? 

6 

A That is right. 

; 

Q Is the percentage of total market — I am sorry. 

8 

I take it what you are saying here is these five leading 

9 

brands account for less than 52 percent of the total cigarette 

10 

market, is that correct? 

11 

A That is right. 

12 

Q Is the percentage of the total market of each brand 

• 

shown on your Exhibit A anyplace? 

14 I 

A No. This Exhibit A is sales in billions. 

IS i 

Q Where do you get those figures, that the five leading 

16 ! 

brands account for less than 52 percent? 

17 

A This is from the Maxwell report and, if 1 may, sir. 

18 

X would like to explain the first figures X put in here were 

19 

from memory and this morning 1 wanted to be sure that I had 

20 

the exact figures and X called my New York office and had it 

21 

double-checked. 

A 22 

So the 1950 figures come from what was called the 

23 

Wooten report. Mr. Wooten has passed away and the Maxwell 

24 • 

report is the one that is now the most authoritative report 

25 

on this type of figure. But X didn't want it to be that 

i 

! 
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involved. 

0 What are the percentages for each of those five 
brands? 

A Winston, — 1 am sorry, I have to do it — if 

you want the top five brands at the moment, then I have to do 
some adding here, I think. 

Q Are the ones that you are referring to here in your 
affidavit? 

A Yes. We had a breakdown that is simpler than this, 
because X will have to add these up. 

MR. CHAPMAN: Yes. 

THE WITNESS: All right, this is the market share of 
Winston, 15.8. Pall Mall, 11.9. 

May I say that this represents, Mr. Loevinger, the 
whole franchise. These include the red pack or anything under 
the label. Salem is 8.5, Marlboro is 8.5 and Camel is 7.0. 

BY MR. LOEVINGER: 

Q Camel or Xool? 

A Camel. 

0 What was that last percentage? 

A 7.0 for Camel. 

Q Where do the figures come from that you have just 
given me? 

A Kool, incidentally, is 6.9, which is No, 6. This 
is from marketing communications. 
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Q Is that an exhibit or is this a document you have 
referred to? 

HR. CHAPMAN: it is not an exhibit. 

MR. LOEVINGER: I am not suggesting it is anything 
improper, I am just inquiring. 

MR. CHAPMAN: I understand. 

BY MR. LOEVINGER: 

Q You say in that same paragraph, even though a par¬ 
ticular brand may have established itself in the market, i.e., 
after it has captured at least one percent of the market, do 
you regard one percent of the market as marking establishment 
of a cigarette in the market? 

A X do if that is the beginning of a trend, Mr. 
Loevinger. Obviously no cigarette manufacturer is happy to 
stay at that level. But we think of that as a breakthrough 
point When you can get one percent of market today. This is 
not always true but today it is a significant breakthrough 
point. 

Q What is the significance of being established in the 
market? 

A Well, established in the market means that you have 
advertised enough and had enough acceptance to sense both 
intuitively and by sales that you have a viable product that 
is going to grow. This is a matter, if you let me pursue it 
for one second, it is a matter of public acceptance. We 
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poured many millions of dollars into Hit Parade and it didn't 
work because the public didn't accept it. 

But in the initial stage you have to find that out. 

Q By established, you mean public acceptance. 

A Public acceptance and a one-share in the upward 
sales curve. 

Q Does this indicate to you that there will be a con¬ 
tinuation of sales of a cigarette thus established? 

A Yes, sir. 

Q On paragraph 9, page 5, you refer to the American 
Tobacco Company’s two leading brands, Non-Filter Pall Mall 
and Non-Filter Lucky Strike. Don't you have a Lucky Strike 
filter cigarette now, too? 

A We do have a Lucky Strike Filter, yes, sir. 

Q Has that been promoted? 

A It has been promoted very modestly in newspaper 
advertising. It had been on television but again, 1 think the 
figures speak for themselves so there is no secret in this, 
this has not been widely accepted to it cannot support a 
larger advertising budget. 

9 Why did you choose to promote Filter Pall Mall and 
not Filter Lucdcy Strike? 

A We did promote it, sir, and the public was not 
responsive to it. 

Q In what period did you promote it? 
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A X forget the exact date that it came out. Xt was 
around 1964, about the same time as Pall Mall. Xt might have 
been earlier. The fact was that there wasn't a response. 

Q Did you spend as much money advertising Filter 
Lucky Strike as you did — 

A Xn the initial stages, yes, sir. 

Q As you did Filter Pall Mall? 

A Yes, sir, we gave it a good try. 

Q Do you know why the advertising for Filter Pall Mall 
was more successful than the advertising for Filter Lucky 
Strike? 

A X don't know, sir. Xt was simply the public res-* 
ponse. 

Q Did you make any attempt or do you make any attempt 
to find out the response for things of this sort? 

A There has been some interviewing of people but we 
do not basically do a tremendous amount of that type of 
research, where you ask people why they do this or that. The 
answer to us has been in the sales figures. We put a brand 
in test market in a small city or area and there is acceptance 
and we expand it and finally expand it to a national distri¬ 
bution. 

Q Don't you do any public opinion surveying or research? 

A We do some but it is very limited. 

Q What do you do? 
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A One of our agencies does what is called an omnibus 
study every six months and they check the brand people are 
smoking and the brand they smoked before and do they know 
your slogans. It is a factual thing on what called their 
attention to the cigarette. 

I must tell you that we read it but the final 
answer again is in the public response and not what people 
think they think. 

Q What agency is that? 

A BBD&O, Batten, Barton, Ourstine and Osborn. 

Q Do they handle advertising for you? 

A They handle the territorial advertising, yes. 

Q Does this public opinion research undertake to 
ascertain any of the opinions or response that people have 
respect to cigarette advertising or consumption? 

A No, it is a factual statement. What I was smoking , 
what I switched to, how long I have smoked it. Basically it 
is factual. 

Q You don't do any attitude Surveys, then? 

e 

A No. 

Q None at all? 

A None. 

Q Never have? 

A No. 

Q Nowi on paragraph 12 on page 7, you say that the 
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publication of the Roswe11-Park study results and wide 
distribution of the Reader's Digest publication led" to a 
reduction in sales of Pall Mall Gold in 1967, correct? 

A That is right. 

Q How do you know it led to that if you haven't done 
any attitude surveys? 

A The only thing you can do is use your judgment. 

There were no new factors in the field. This brand had an 
initial high trial when the Roswell report came out and it 
was the very first important report, aside from the earlier 
Reader's Digest report, which had such a great influence on 
the success of Kent. 

This was not a report that was casually reported. It 
was widly reported in the press and news magazines and the 
only factor that we knew of that was hurting us whs this 
report. We considered this extremely unfair. They picked 
a limited number of brands. 

Just to elaborate for one second they included True 
in that report and didn't include Carlton which was far lower 
in tar. If they were talking about tar they should certainly 
have had Carlton. But nevertheless, the effect on Pall Mall 
we felt — it was a judgment decision. 
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Were there a number of facts reported in the 


Roswell-Park study? 


report. 


There were some further facts, I don’t have the 


And you attributed the dramatic reduction in sales 


to the publicity of the Roswe11-Park study? 

A And the Reader's Digest which has, as you know, a 
circulation of 15 million and the proof of the strength of 
Reader's Digest is that there is no question that the Reader's 
Digest article on Kent, the original oigarette article that the \ 

I 

did was the reason for Kent's success. This is an accepted 
fact in the industry. 

Q Hell, the Reader's Digest article was several pages 
long, wasn't it? 

A Yes, it was. 

0 And it discussed a number of elements and facts 
or alleged facts relating to cigarettes, didn't it? 

A As I recall it. I don't have that article here. 

It did have, as I recall it, it was a fairly long- article. 

Q Didn't you consider it important to make any attempt 
to find out what the facts in the Rogwe11-Park study or 
Reader's Digest article were that influenced people or what 
their attitudes towards these things were? 

A No, sir, I didn't. 

Q You say in the next paragraph, paragraph 13, in order 
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to make the tar content of Pall Mall Gold more nearly com¬ 
parable with the tar yield of other cigarettes you instituted 
steps to reduce it. You did this on the basis of your own 
inference that this was the thing that influenced people, is 
that correct? 

A That is correct. 

Q You didn’t bother to invest any money in attempting 
to survey public attitude? 

A No, sir. We did not. 

Q Wasn't there a clear inference if not a specific 
statement in these publications that tar was related to health 
hazards? 

A Mr. Loevinger, we did not, certainly 1 did not 
consider that problem. I thought there must have been a 
relationship in terras of people who wanted a cigarette more 
in the lower range. It was as simple as that. 

Q At paragraph 15 on page 8, you say as a result of 
these actions that you took you had an opportunity to convey 
the message to the smoking public that American had been 
successful in its effort to reduce the tar content of Pall 
Mall Gold 100 b; is that correct? 

A That is correct. 

Q Is this the message that you have been seeking to 
convey to the smoking public? 

A Yes, sir. 
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Q Now, how in the world does the statement that Pall 
Mall Gold 100s is lower in tar than the best selling filter 
king relate to the fact that it has a reduced tar content from 
that which Pall Mall Golds formerly had? 

A Well, I think we went into that. When you examined 
me in.the beginning X said in advertising, if you can have a 
meaningful point of reference, it is important to state it. 
What we are doing is comparing 100-millimeter cigarette with 
an 85-millimeter cigarette and even though it is 15 milli¬ 
meters longer it has less tar than the 85-millimeter brand. 

So to state it in those terms is something that can 
be understood. That is the reason we did it. 

Q Wouldn't it be perfectly simple and easily com¬ 
prehensible to state that American has reduced the tar content 
of Pall Mall Gold 100s from the level it used to be? 

A (No response.) 

0 Isn't that perfectly comprehensible? 

A It ±8 understandable. The^e are many different ways 
that a message can be stated, Mr. Loevinger. This was the 
statement our advertising agency made and it seemed to us to 
be meaningful and in teems of increasing sales it has been a 
successful message. 

Q But in fact it does not say what you claim in your 
affidavit is the message that you were trying to convey to the 
smoking public; isn't that correct? 


li 
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A I believe it does convey it, Mr. Loevinger. i 
believe it may not convey it the way you might see it. It 
conveys it the way our agency recommended to us and the way we 
accepted it. 

Q In fact, if Pall Mall Gold 100s had previously had 
a very low tar content which increased to 18 or 19, the 
advertising message stated here would not be changed a bit, 
would it? 

A 1 don't understand that question. 

Q Well, when you said Pall Mall Gold 100s is lower in 
tar than the best selling filter king, you were saying that it 
was 19 milligrams as compared to 21 milligrams in Winston; 
isn't that correct? 

A That is correct, yes. 

Q Suppose Pall Mall Golds had started out at 14 
milligrams and increased to 19. You could still claim this 
same advertisement was correct, couldn't you? 

A I wouldn't know any reason for making that sort of 
change. Prom an advertising point of view it doesn't make 
any sense to me, sir. 

Q I am not saying there was a change. 

A Why would you increase — 

Q I am saying if the facts were altogether different 

A Would you make the same statement if it were factual' 

! 

t 
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Q If the facts were quite different than they were 


you could still have made this advertising claim and said it 


was factually accurate, couldn't you? 


A- If it were factually accurate you could say it. 


Q So this is really quite unrelated to what you say 


in your affidavit as the message you are trying to convey? 


A It is not at all, sir. The message we are trying to 


convey is that the impressions created by the Roswell-Park 


report, which was in a sense distorted because they were using 


a different method and at one point even used a figure of 43, the 


point was that through the efforts of our laboratory the tar 


content was reduced to the point where it was lower than an 


85-millimeter cigarette. That is as simple as it was. 


Q That doesn't have anything to do with what the tar 


content used to be in Pall Malls and you allege in your 


affidavit that your message was that American had been successful 


in its efforts to reduce the tar content in Pall Mall Gold 


106. 


MR. HAWKE: The witness has answered the question 


twice now and you are just arguing with him over the meaning oi 


his answer. Can't we move on? 


BY MR. LOEVXNGER: 


Q This is the same thing you adopted for Silva Thins, 


isn't ^t? 


A Lowest in tar. It is a different story but it is 
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lowest: in tar of all 100s, that is the story. 

Q Essentially the same advertising theme, isn't it? 

A If you mean in a sense that it refers to the tar 
content, yes, it does. 

Q And Silva Thins had not been reduced in tar content, 
had they? 

A No. They have been at the same level, virtually. 

Since the introduction 

Q If so you had essentially the same advertising theme 
in an entirely different factual situation for Silva Thins, 
isn't that correct? 

A That is correct. 

Q Don't you think that may be a little misleading? 

A To whom, sir. 

Q The public. 

A I don't believe so. In the instance of Silva Thin, 
we are talking about a new introduction of a new form of 
cigarette and the fact that it is in the 100 millimeter 
category and lowest of all in that category is a story all of 
its own. To my mind it has no relationship toi the Pall Mall 
story. 

Q You say in the same paragraph the company wished to 
avoid stating or implying that Pall Mall Golds was in the 
category of extremely low tar cigarettes, because this cate-* 
gory has achieved only a negligible market acceptance, 
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! 

apparently because consumers believe such cigarettes do not 


Z 

deliver adequate flavor; is that your statement? 


3 

A Are you reading in the middle o£ 15? 


• 




Q Yes. 


5 

A Yes, that is right. 


6 

Q What foundation do you have for stating the con** 


; 

elusion that low tar cigarettes have achieved small market 


8 

acceptance because consumers believe they do not deliver 


9 

adequate flavor? 


10 

A This again is a business judgment, Mr. Loevinger. 


11 

If these cigarettes were way up at thetop of the market you 


12 

would have to assume that they had been accepted by the public, 



Again, the only measure of it is when you put it in the 


14 

marketplace, do they sell. We brought out the Carltons, and 


15 

it has had, I must say, a quite modest success. 


16 

Q How much have you invested in advertising it? 


1? 

A In the beginning very heavy investment — 


18 

Q When? 


19 

A I think the year was either 19 — I think 1963. It 


20 

had a heavy campaign because it was the first cigarette that 


21 

put the tar and nicotine on the package and I don't have the 

1 

• 

actual figures but I know there was a heavy campaign of 


23 

advertising, comparable to any brand that we launch. Then, 


24 

after two or three years, if sales don't respond, you have to 


25 

advertise the brand in accordance with the acceptance. So 



! 1 
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that: basically you advertise on something like a formula where 
salt*s are going well, then you can increase and if they are 
not, you have to level. 

Q 1963 was before the Surgeon General's report, was it 

not? 

A I believe it was, yes. I am trying to think of the 
exact date. 

Q The Surgeon General's report, I think the record 
will show, was January of 1964. 

A May I consult one of my colleagues? 

Q Surely. 

A Yes, it was in 1963. 

Q Since the Surgeaon General's report have you made 
an attempt to promote Carlton? 

A We have promoted Carlton right up to the nickel 
that it returns to the company. 

Q Well, how do you -- 

A We make very — is a witness allowed to go off the 
record in terms of sales? 

Q No, I am afraid your testimony has got to be on the 
record. 

A All right, then I will keep it on the record. I 
would say we make virtually no profits from Carlton. We put 
into advertising as much as we can and it is at the rate of 
about $1.5 million a year. 
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What are its sales? 


Its sales are in 1969 about a billion four. This 


is units. 


Q I am sorry. 

A In the cigarette business, a billion is very 
little. Winston sells 80 billion, for example. So Carlton 
is roughly 1/80 of Winston. 

0 In paragraph 18, page 9, you refer to advertising 
for Pall Mall Golds in other types of promotional efforts 
such As sampling. What other types of promotional effort 
do you engage in and what is sampling? 

A The term sampling means when you either send 
cigarettes through the mail or have people hand them out 
on street corners in packets of ten or sometimes in a luxury -■ 
so-called a luxury cigarette, you hand them out in high 
quality restaurants. That is the sampling. The other types, 
meaning such things as what we call point of sale material, 
exhibits in stores and so on. 

Q What is idle quantity of advertising for other 
types of promotional effort, including sampling, for Pall Mall! 

A I would say in the area of $1 million. 

Q Per year? 

A Special efforts, yes. 

Q Has this remained fairly constant in recent years? 

A Yes, it is a constant effort. 
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Q Can you tell us what one percent of the market is 
in terms of units? 

A It would be approximately four billion cigarettes. 
Between four and five billion. 

Q 0h„ yes, I think you say about five billion. I am 
sorry. 

A Yes. 

Q Now, I shan't ask about the opinions you express 
here in regard to guidelines, I think we have been over those 
pretty fully. 

A Yes, sir. 

Q I don't think further testimony would change any 

of that which you have given, would it? 

A No, sir. 

Q In paragraph 33 you refer to the preceding para¬ 
graph and point out that alcoholic liquor advertising is not 
carried on television at all. 

A I am sorry, 33? 

Q Paragraphs 32 and 33 on pages 17 and 18. 

A I am sorry. 

Q You start out referring to other products. You 

point out that your non-cigarette products include alcoholic 
beverages which are not advertised at all on television, is 
that correct? 

♦ 

A Yes, sir. j 
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Q And that you have cookies, crackers, snack foods 
and other items listed there with combined sales of less than 
ten million annually, is that correct? 

A Profits. Isn't that our term? 

: Q I am sorry, operating inc ome. You are referring 

to! profits there? 

A In the last sentence I say certainly American 
Would not conceivably divert 30 million for advertising 
products which produce profits of less than — 

Q I am sorry, I unintentionally misspoke. You say 

by the same token American could not justifiably divert the 
funds currently budgeted for Pall Mall Gold and Silva Thins 
to the advertising of other cigarettes. The only other 
cigarettes produced by American whose profitable sales 
justify further advertising is Tarryton. In fabt aren't 
Pall Mall brands outselling all other brands by a substantial 
margin? 

A Pall Mali Reds are, yes, as we discussed the other 
night, if X may comment On that? 

Q Yes. 

A If I may, all the figures in the cigarette business 

show that the nonQ.fiIter cigarettes are declining and at 
some point, unless you have a strong filter cigarette 
operation, you cannot be in the cigarette business. So that 
the promotion of a declining type of cigarette is just not 
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feasible. To start promoting Pall Mall Red would be meaningless 
and costly. 


Q Do you have any way of knowing whether you 
couldn't increase the sale of Pall Mall Reds by advertising? 

A The only evidence we have, sir, is that Reynolds 
has continued to promote Camel nonfilter and they are 
declining at exactly the same rate. It is almost mathematically 
that Itucky Strike Regular is which we don't advertise at 
all. That is the only hard evidence that I can give you. 

That is why we are not advertising it. 

Q Wouldn't that evidence point in the direction 
of suggesting that the advertising doesn't affect the rate 
of cigarette buying and consumption at all? 

A In the case of non-filter cigarettes it is 
possible. What I am suggesting is that non-filter 
cigarettes are declining and are going to continue to decline, 

X don't know how far but all of the evidence that we have in 
this field is just that. 

Q Do you have any idea of the reason for this? 

A Because people have turned to filters. 

Q Why? 

A Probably for a variety of reasons. I don't 

know all of them and I don't have that evidence. But the 
fact is that this is what is happening. 

Q Don't you think health concerns are part of the 
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public reasons for this? 

A It is conceivable, I don't read everybody's mind. 

A lot of people like filter cigarettes for cosmetic reasons, 
the tobacco ends do not get into the pockets and purses. This 
is a factor. 

Q Now, Exhibit A, which is the Business Week 
article, refers to the first page to what it says may well 
be the penultimate year of really big cigarette ad 
spending. Penultimate means next to the last, doesn't it? 

A Yes, sir. 

Q Do you agree that this coming year may well be 

the penultimate year of really big cigarette ad spending? 

A I wouldn't like to answer that categorically. X 
think we are going to promote our product, just as any legal 
product is promoted, and the dollars that are going to be 
involved are something that I can't tell you, I just 
don't know. 

Q Incidentally, did anyone from Business Week 

interview you or officials of your company in connection with 
the preparation of this article? 

A Nobody interviewed me and to the best of my 
knowledge nobody in the company. 

Q This article also says in the second paragraph 
towards the bottom, one way to keep ads within normal bounds 
in a shrinking market is to introduce as many new brands 
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1 

as ingenuity permits. 


6ht 



2 

A I am sorry,where is that? 


3 

Q In the middle. 


• 



^ 4 

A Oh, 1 am sorrry, I have not read all of this 


5 

because 1 was concerned with the exhibit. One way to Keep 


6 

ad costs within normal bounds — well, I would not accept that 

* 

7 

Q You don't agree with that statement? 


S 

A No, not in my opinion. You introduce a new brand 


9 

if you think it is going to make its way into the market. 

■ 


10 

Introducing a brand is not a game, it is something that 


1! 

you hope is going to find its place. 


12 

Q You don't agree with that statement, then? 


• 

A No. 


14 

Q Could you rephrase it to state what you do believe? 


15 

A Well, I would — 


16 

MR. CHAPMAN* With respect to what, Mr. Loevinger? 


17 

THE WITNESS: What I would say is that you 


18 

introduce a new brand when you think that it will have sbme 


19 

acceptance by the public* This, as 1 read it, this is the 


20 

first time I have read it, if you ask my comment I would 


21 

say I don't agree with that. I suggest that what we sub- 



mitted this for were the figures and not the comment. I will 


23 

be willing and happy to comment on any part of it that you 


24 

may find interesting. 


23 

■ 
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BY MR. LOEVINGER: 

Q Xn the third column on the first page of the 
exhibit, which is page 82, under the heading "Tug of War" 
this says in the old days when cigarette sales grow out of 
pace to population growth, advertisement campaigns aimed at 
winning new smokers rather than trading sales with 
competitors. Do you agree with that? 

A I think that is substantially right. When you 
have more brands in the market place you have to fight harder 
to switch people from one brand, yes. 

Q Tills seems to imply that the situation is dif¬ 
ferent today, do you agree with that? 

A As a marketing problem it could be, yes. 

Q Do you think it is? 

A X think the marketing problem today is considerably 

more severe than in the period when there were five leading 

• . . *. 

brands and they sort of shared the spectrum. With the 
proliferation of brands, it creates a tougher selling problem. 

Q Is your Company attempting to win new smokers 
rather, than simply trading sales with competitors? 

A This is not our concern. If somebody switches 
from Winston, obviously this is to our advantage. What we 
are trying to do is create products and market them so 
that people who are interested will try them and hopefully 
keep at them if they are going to smoke. Hopefully they will 
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8ht 

! 

smoke what we sell. 



z 

Q Are you trying to win new smokers? 


• 

3 

4 

MB. CHAPMAN: I will object to that. I believe 




that has been answered. 



5 

(Question read.) 



6 

BY MR. LOEVINGER: 



V 

t 

Q Are you trying to win new smokers? 



8 

A When somebody smokes, hopefully they will smoke 



9 

our brands. 



10 

Q Are you trying to win new smokers? 



11 

MR. CHAPMAN: t think the question has been asked 



12 

and answered three times. 


• 

13 

MR. LOEVINGER: It has been evaded three times. 



14 

THE WITNESS: We are trying to win people who smoke 

9 


15 

• 

Mr. Loevinger. That is their decision. If it is a smoker. 



IS 

then we would like him to smoke the brands that American 



\;r 

Tobacco Company manufactures. I think that is as simple as 

' 



18 

I can say it. if we get into different categories it 

. 



19 

will be all sorts 6f things. 



20 

BY MR. LOEVINGER: 



21 

Q Are you tqing to persuade people to smoke? 


• 

22 

A We are trying to persuade people who do smoke to 



23 

smoke our brands. We don't make any plea that smoking is 



24 

anything but a personal decision. 



25 

, 
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cme 1 

i 

Q 

Are you Indifferent to whether or not they have 


# 15 

2 

been previously smokers? 



3 

A 

This is not our concern, sir. 


• 

4 . 

Q 

I take it the answer is Yes,then? 



5 

A 

This is not our concern 1 is my answer. 



6 

Q 

All right. 



7 


On the third page of this article, in the first 



8 

column. 

there is a statement — 



9 

A 

Is that page 84? 



10 

Q 

Yes, on page 84, down about here which quotes: 



11 


"Earlier this year admits one tobacco executive 



12 

his company boosted the nicotine of most of our brands. 


• 

13 

The idea 

whs to hook smokers so that if advertising were 



14 

to be abandoned entirely the need for a smoke would keep 



15 

people puffing.*' 



16 


Do you know anything about any such activity? 



17 

A 

I have no such knowledge of anything like that. 



18 

Q 

You don't know whether that is true or not? 



19 

A 

I have no knowledge of it. 



20 

Q 

At the bottom of that column it quotes. 



21 

another 

unidentified tobacco man as saying, "Next year 


• 

22 

will be 

different because it could well be our last year on 



23 

radio and TV. His reason, the companies would be putting 



24 

their best efforts into their established products to make one 



& 

last good impression before'the ads go off in 1971." 




* 

' 1 
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Has that idea been discussed in your company? 


A No, sir. 

Q You never have discussed the possibility that tele¬ 
vision advertising might cease after 1970? 

A You asked if I discussed this particular sentence. 
Obviously the knowledge of the legislation is not foreign 
to us. We know what the prospects are. 

Q Do you regard this as a — 

A I thought you were asking me did somebody in our 
company make this statement and the answer is No. 

Q Do you regard that as a sensible attitude for a 
cigarette company? 

A Well, the record speaks for itself. 

Our plans are to keep a — we have no intention 
of any so-called big splurge. Our commitments on television 


will be the same as they have been on a regular basis. 
Q So far as money is concerned? 


A Well, that is the heart of it, how much you spend 


on it. 


MB. LOEVERING: That is all. 


BY MB. DTK: 


Mr. Cohen, could you — 


A Bxcuse me, am 1 permitted to ask how long you 
will take because I would like to be excused for two minutes 
if you are going to be a long time. 


ATX040809511 


ttp://legacy.library.ucsf.e^Lo(ticl 2 !pnlU^Btf)yCWpfflltv.industrydocuments.ucsf.edu/docs/sgjl0001 



271 



Q Well, I think it nay he more than ten minutes. 

A All right. Let's go ahead. 

Q Mr. Cohen, what are high volume consumers? 

A I don't know what you mean. 

Q I don't know what you mean. It is on page 15 

of your affidavit. 

A Ithought you were asking about some particular 
part df the market. High volume of anything is something 
that you sell a lot of units. 

Q Well, what do you mean by high volume consumer 
on page 15 of your affidavit? 

A I am sorry; you did not specifically ask me that. 

Q Talking about high volume consumer goods, 
what do you mean by that? 

A Well, if you are selling, let's put it simply, 
Chevrolet, you don't say a lot about Ford in it, I use 
the word high volume, I suppose if you wouid care to you 
could also add low volume. The thing is in any business 
Where you were selling your products you don't mention your 
competitor. 

Q In that sentence on page 15 that I have ben 
referring to, it says an advertiser of high volume consumer 
goods never mentioned a competitor by name, that is what it says, 
isn't it? 

A That is right. 
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Q That is not true, Ur. Cohen. 

A All right, what is the question and I will 
discuss it. 

Q Tou mentioned Ford just now, wasn’t there a 
Life Magazine article of September 27, 1968, in which an 
ad for Ford mentioned Cadillac, Chevrolet, Chrysler and 
Imperial? 

A If you want to get into has there ever been a case 
I am sure there have been cases. Probably I should 
have written almost never but the principle is basically the 
same, that you don’t advertise your competitors. 

Q Mr. Cohen, isn’t It true that two or three years 
ago that Ford, General Motors, Chrysler, major automobile 
manufacturers were all mentioning their competitors? 

A I have ho knowledge of the autpmobile business 
and I don* t know. 

Q Mow, isn't it true that HBC is now carrying a 
commercial for sleep aids Which specifically use for 
comparison Sominex and Sleepez? 

A I have no knowledge of that. 

Q Isn’t it true that in January of 1969 
Schmidt’s beer showed a competitive lable in an advertisement? 

A I have no knowledge. 

Q Isn't it true in October of 1968 Falstaff 
showed the labels of its competitors? 
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A I have no knowledge. 

Q Isn’t it true in 1968 Volkswagen showed Cadillac 
and Lincoln so that the names were legible? 

A I have no knowledge of that. 

Q So, Mr. Cohen, you really don’t have any facts 
on- which to base that statement in your affidavit, is that 


true? 


I have the principle that is well known in 


advertising, that you don’t promote your competition. 
This is certainly my attitude and the attitude of my 
company. 

Q It may be your attitude but your affidavit is 
speaking about a general practice and I just have given 
you a number of examples in which What you say was the 
general practice was apparently departed from and that 
seems to be happening fairly frequently, doesn’t it? 

A I don’t know how frequently it happens because 
I don't kow how much circulation is has. I cannot 
comment on it. I have no knowledge of it, 
the marketing of it or any other facet of it. 


Snd 15 
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Q Now, Mr. Cohen, on page 6 of your affidavit: you state 
that sales of Pall Mall Gold 100 increased from their intro¬ 
duction in 1964 up to the time of publication in the fall of 
1966. I take it you were referring to the Roswell report and 
the Reader's Digest report, is that right? 

A Yes. 

Q At what rate were the sales of Pall Mall Gold 
increasing at that time, during that period? 

A I don't have the figures with me. I would estimate 
that it was somewhere — well, the year of introduction is 
in '64, so it is hard to tell. But Z would say at the rate 
of about ten percent. 

Q ffiio same rate that they are increasing now, right? 

A Somewhere in that area. But I don't have the 
figures. 

Q But it is about the same as it is now, right? 

A Yea. 1 

Q Do you think people still know what the Boswell 
report is? 

A Wall, when you — when something happens in 
publicity and there is a long carry-over, if X may X will give 
you an example. 

The Kent cigarettes were really launched into their 
success because there was nothing else they based it on than 
the original Reader's Digest article. Many people today, from 

« 
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whatever knowledge we have, still conceive of Kent in this 
area. Even though they don't advertise this way. 

Q You don't think your advertising for Pall Mall Golds 
has been effective in countering that ixnpres sion? 

A Countering what impression? 

Q Created by the Roswell report and the Reader's 
Digest article. 

A We don't think it has been? 

Q X am asking you that. 

A Yes, we do think it has been. 

Q You do think it has been? 

A Yes. 

Q So that as far as the sales decline of Pall Mall 
Gold, after the Roswell report, advertising wasn't the most 
important reason for that decline, was it? 

A X am sorry, would you read that back? 

What paragraph are you referring to? 

Q Mo particular paragraph. 

• . - t ' . • 

A The reason for the decline in our judgment was the 
report. X don't know what you mean by the advertising 
situation. 

Q Paragraph 8 of your affidavit, you say "Advertising 
is the most important element in the marketing of cigarettes 
in the United States.” 

A Right. 
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Q X take it that there are a number of other factors 
that played a part in it? 

A X see no relationship between the two statements. 

The growth of the cigarette is based on advertising, the 
decline of Pall Mall sales, in our judgment, was the adverse 
publicity. 

Q Bas there been any articles in the last year about 

the tar and nicotine content of cigarettes? 

« 

A The only things X am aware of were the releases 
from the Federal Trade Commission. X am not aware of any other 
articles of this sort. 

Q Nothing in the Reader's Digest? 

A X am not aware of it. 

Q On page 11, paragraph 23, you say virtually all 
American network television commercials have been 30 seconds 
in length. Xs that true? 

A This is true currently and in the last few years 
this is the — X think X explained this at some length in my 
first examination that that is the only length at which it is 
feasible. We used to use minute commercials; in fact this was 
a rule of the networks, you had to. 

This was broken down because of the economics until 
this is the standard practice of many major advertisers. 

Q When did the networks begin to allow that? 

A X don't know the exact date. It has been within the 

! 

... v 
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last two-and-a-half years. 

Q But not before then? 

A There may have begn occasions. They didn't concern 
me and X am not aware of them. But it has become a standard 
practice in the last two-and-a-half years, I would say. 

Q Before that American advertised on television, didn't 
it? 

A Yes. 

Q Heavily, didn't it? 

A We used to advertise, yes. 

Q So it is not true that virtually all of American's 
network commercials ran for 30 seconds, is that right? 

A If X broke down how many 30-seconds there were X 
would have to get a whole list of them. The purport of this 
is that the majority of our television commercials are this 
length. 

Q It doesn't Say "are", it says "have been." It is 
not true, is it? 

A X perhaps should have said in the two years pre¬ 
ceding this. This is what X meant to say and this was the 
practice. If it isn't that clear X am sorry. 

Q can you refer to page 12, where no advertiser of 
high volume consumer goods would promote a competitor's 
brand now in their advertising. 

Is the word "promote" there mean "mention"? 
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A It means promote or do anythin? to his advantage. 

Q Does it mean name it? 

A It includes the name, yes. 

Q What is the basis for the statement on the bottom 

of page 12 that any departure from the simple theme would 
jeopardise the ability of that brand to continue to increase 
its share of the cigarette market? 

A The only evidence, and we have discussed this a 
fair number of times over these days, is in what happens when 
you develop a successful theme and you don't want to depart 
from it. That is the. only evidence that we have. You create 
it, you put it on and it works in terms of sales and that is 


I don't know anything more to say about it. 

Would you turn to page 13 of your affidavit? 

Yes, sir. 

I would like you in this connection to look at CBS 


Exhibit 3. 


A Yes, sir. 

Q Now, you say in the middle of paragraph 26 that Pall 
Mall Golds' position on the chart is visually pointed out. 

Are you referring to the advertisement represented by this 
story board? 

A Yes. 

Q What frame does that take place in? 
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A Frame 3. 

Q Bow long is Frame 3 on the screen? 

A Z don't know. 

Q Are Frames 4, 5, 6 and 7 designed to show the rela¬ 
tive position of Pall Mall Gold? 

A I think they speak for themselves. They have the 
tar and — 

Q But I am referring to the chart. Are they supposed 
to show the position of Pall Mall Golds on the chart? 

A It has been shown and it has been acceptable to 
your networks and the other networks and the NAB. I don't 
know why this is a matter of discussion. 

Q I understand it used to be acceptable. 

A Xt is acceptable today. 

Q Yes. 

A They have accepted it in this form, your network 
and the other networks. 

Q Until January 1, they have given you until January 1 
to comply? 

A They have accepted this ad. 

Q But it is only in Frame 3? 

A Yes, and I don't know exactly what time it is on. 

It seems to be on long enough to satisfy the broadcasters. 

MR. DYK: That is all I have. 
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BY MR. ADLER: 

Q Mr. Cohen, on page 4, paragraph 7 of your affidavit 
you say that around 1950 the five leading brands accounted 
for 86 percent of the market; today they account for less 
than 52 percent of the market. 

Do you have any knowledge as to what percentage of 
the market the five leading cigarette manufacturers accounted 
for in or about 1950? 

A I don't have those percentages, no. 
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#17 ‘ 

Q Were the five leading brands in 1950 manufactured 


2 

by five different manufacturers? 


3 

A Well, let's see. R. J. Reynolds had Camel; American 



Tobacco had Lucky; Chesterfield was Liggett and Myers; X 


5 

forget the other two. X would say three or four companies. 

* 

i 

6 

Q Your Exhibit a shows that in 1969 the five leading 


1 

manufacturers had 92 percent of the market, if one adds up the 


8 

numbers, and the six leading manufacturers had 98.7 percent 


9 

of the market. 


10 

A X will accept your figures. X don't know. 


11 

Q So there had been no real change in the competitive- 


12 

ness of the cigarette market from the standpoint of control 


• 

of that market by the four, five or six leading manufacturers; 


14 

is that correct? 


15 

A Well, if X may suggest, it has no relationship to 


16 

the problems that X face as advertising director. I have two 


17 

brands that X am trying to make successful. 


18 

Q I am just trying to put some limits on your testimony 


19 

. . 

and you affidavit suggests that the number of brands have 


20 

proliferated. 


21 

A To make a brand successful is extremely difficult 


• 

when the market is proliferating the way it has. Our problem 


23 

is even tougher because unfortunately ’ we did not get into the 


24 

filter market until relatively late. 


25 

Q You refer to — 

. 

' 
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is 

16 

17 

18 
19 
£0 
21 



23 


24 


25 


MR. CHAPMAN: On your previous question, with referense 
to Exhibit A and what it might or might not show about the 

* j 

competitiveness of the various manufacturers, there is nothing 
in this chart, which shows anything about the relative position 
of any cigarette company, vis-a-vis any other cigarette 
company. So when you speak of the total figures of the first 
five or first six, you might say something about that from 
this chart. But there is no basis of showing whether or not 
there has been shifts in who is number one, who is number two, 
three, four or whatever. In facts there have been shifts. 

MR. ADLER: All I am saying is that: your evidence 
supports the proposition in terms of manufacturer domination 
of the market. This remains a highly concentrated market, 
notwithstanding the proliferation of brands. This is all I 
am saying. ’ 

BY MR. ADLER: 

Q In paragraph 9, *;e do have an allegation that it 
is highly competitive. To your knowledge is the highly 
competitive nature of the cigarette business ever expressed 
in a price cut? 

A I don’t understand. Has the cigarette business — 

Q Well, you described the market highly competitive. 

One form of competition is to cut prices. Is that a form of 
competition that is customarily in the cigarette industry? 

A I can't off-hand think or I don't know but let me 
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tell you that very often, I didn’t bring documents of this 
kind because 1 didn't think it was relevant to this, but if you 
want to discuss it for a second I will, that the price increase a 
are not dictated by us but by the various taxes that increase. 
You know that as well as I do. When the city sales tax and 
state and federal increase, a large part of the cost of a 
pack of cigarettes is in the tax. 

Q My question went to the use of price reductions as 
a form of competition? 

A When the tax increases you are hardly.likely to 
reduce the price of your product. That has been the history of 
the cigarette business. 

Q And the cigarette manufacturers do not absorb that 
increase? 

A Wo, sir. 

Q They pass them on to the consumer, is that correct? 

MR. CHAPMAN: X object to this whole line of 
questioning. I am trying to be cooperative not to prolong the 
thing by objecting but I think this has no relevance in the 
case at hand. 

MR. ADLER: Would you like to strike from the 
affidavit all representations that this is a highly compe¬ 
titive situation? That is all X am trying to do is limit the 
impresssion that the affidavit might give that this is a really 
competitive market. 
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MR. CHAPMAN: X think the affidavit indicates that 
it is a highly competitive and the principal competitive means 
is advertising. 

i 

MR. ADLER: All right. j 

BY MR. ADLER: 

Q Are you familiar with the rather large body of 
economic writing which suggests that the absence of price 
competition and the presence of a high degree of advertising | 
are indicative of a non-competitive market situation? j 

A I am not aware of it. j 

Q Paragraph 10. You state beginning in March of 1966 
the Federal Trade Commission and other agencies of the 

government have had a policy of encouraging cigarette manu- 

- | 

facturers to reduce and advertise the tar and nicotine content 
of their cigarettes. Can you tell me where the FTC had such 


a policy? 


1 don't no; I didn't search their mind. I merely 


suggest they have made the statement and where it has been 
applicable we have followed this line. 

Q Do you think that the reason was that reduction in 
the tar content and the encouragement of people to smoke 
cigarettes of lower tar content would be beneficial to health? 

A I have no idea. 

Q I refer to your brief in this proceeding, at page 13 
There is a quotation there from Chairman Dixon. Are you 
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! 

familiar with who he is? 


2 

A Yes. 


3 

Q Paul Rand Dixon of the Federal Trade Commission? 


• 

A Yes. 


3 

Q Federal Trade Commission being the agency mentioned 


6 

in your affidavit as the agency that began to encourage 


7 

■ 

cigarette manufacturers to reduce and to advertise tar and 


8 

nicotine content. It states there at the top of page 13 of 


9 

the Plaintiff's brief that Chairman Dixon testifying before the 


10 

House Interstate and Foreign Policy Committee in hearings this 


11 

year stated that the Federal Trade Commission has found that - 


12 

widespread publicity of accurate tar and nicotine yield 


• 

figures resulted in the increased purchase of lower yield. 


14 

less hazardous brands. Can you comment on that# please. 


15 

A I have no comment on it. 


16 

Q Does that suggest to you a reason why the Federal 


17 

i : 

Trade Commission began to encourage cigarette manufacturers to 

I > 


18 

reduce and advertise the tar content of their cigarettes? 


19 

A I have no comment on that. 

* 

20 

Q Well, this is well and good and I can't make you 


21 

comment on it but it is becoming increasingly evident that in 



this litigation we are going to have to try is to the relation* 


23 

ship between health and cigarette smoking. Isn't that evident? 


24 

MR. CHAPMAN: Is that a question to the witness as 


25 

to what the issues are in litigation? 
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MR. ADLER: It may not be, but it is increasingly 

i 

clear that is a focal issue that has to be tried out. 

MR. CHAPMAN: You are a party to the litigation, 
if that is an issue you Choose to try, you can try it. 

MR. ADLER: I suggest it is raised in the affidavit 
of Mr. Cohen here. 
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HR. ADLER: It may not be, but it is increasingly 

i ‘ 

clear that is a focal issue that has to be tried out. 

HR. CHAPMAN: You are a party to the litigation, 
if that is an issue you choose to try, you can try it. 

MR. ADLER: I suggest it is raised in the affidavit 
of Hr. Cohen here. 
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BY MR. ADLER: 

Q Turn to paragraph ll. ! There is a report of the 
Roswell Park Institute test that suggests Pall Mall Golds 100 
had 43.3 milligrams of tar. Was that a good test at the 
time? 

A It was. I think I pointed this out several times 
and I would ask, because I don't know, the technical way it 
was done, but this is the so-called wet method of testing 
and the method now used by the Federal Trade Commission is 
different than this one. Under the current method that would 
be lower but I have said this was the amount used and that 
was one of the difficulties in overcoming that concept. 

Q But that was what it was? 

A Yes. 

Q Paragraph 13 of your affidavit you note that the 

tar content of Pali Mall Golds 100s has been reduced to 
23.3 milligrams as of late fall and down to 19 milligrams 
as of March of 1969. 

MR. CHAPMAN: 1 beg your pardon, that is not what 
it says. You left out some Qualifying language. 

MR. ADLER: That is the essence of what it 

conveys. 

THE WITNESS: It says from a high of 43 milligrams 
as reported by Roswell Park, the content was reduced according 
to FTC test reports. So it is made clear that it is according 

i 
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! 

to their methodology. 


2ht 

2 

Q What would the outcome have been if the same 


• 

3 

4 

methodology had been used in 1967 and *68 and *69 as used 




by Roswell Park? Do you know? 



5 

A 1 don't know, no. I know it is lower but 1 don't 



6 

know what it is going to be. 



; 

Q You know that it is higher, don't you? 



8 

A You mean under the Roswell system or if the Roswell 



9 

system was done under the FTC? 



10 

Q Let me say this, it is clear, is it not, if the 



U 

same methods had been used in the latter years — 



12 

A All cigarettes would be higher if they used the 


• 

13 

Roswell methodology. 



14 

I-,-. 

, 



Q X am asking about Pall Mall Gold 100s. 



15 

A That would raise everybody. 



16 

Q And Pall Mall Gold would be higher, too? 



17 

A All cigarettes and Pall Mall Gold. 



18 

Q So it is misleading, is it not? 



19 

• 

0 

35 

< 



20 

Q Why not? 



21 

A Because the public when it sees a figure can be 


• 

22 

influenced by it. Now fortunately we have a standard in 



23 

the Federal Trade Commission that everybody lives with. 



24 

Q That is quite right and if we compare figures 



25 

from year to year in which tar content was measured by a 




1 1 1 
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3ht 1 

uniform method, namely FTC's method, that gives a reliable 


2 

comparison. But I ask you, sir, is it not misleading 


3 

A 

to mention in the same sentence milligram contents measured 


W 

by one method with milligram tar content as measured by 


5 

another method? 


6 

A Not in my judgment. 


7 

0 

Q Is it meaningful to make that kind of numerical 


8 

comparison then? 


9 

A It is in my judgment. 


10 

Q What would the meaning of that be? 


U 

A It means that a report as reported created a 


12 

problem that we had to try to counteract. 


# 

Q If under the Roswell Park method applied in 


14 

1969 it would have been 38 instead of 19, you still say 


15 

this would have been a meaningful presentation? 


16 

A That is a hypothetical question that I can't 


17 

answer. ' 


18 

MR. CHAPMAN: One I may note that has no basis in 


19 

the record, also. 


20 

BY MR. ADLER: 


21 

Q I notice in your exhibit A to your exhibit. 



cigarette consumption or the domestic sales of cigarettes 


23 

declined from 523 billion in 1968 to 513 billion in 1969? 


24 

A Yes. 


25 

Q Do you have any general knowledge of what 

: 



happened to the population from 1968 to 1969? j 
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A I don't know. I would assume that it increased. 

Q I would assume so. Do you have any explanation 

for the decline in cigarette sales? 

A I would suspect that people smoked less. 

Q At least they purchased less. Do you have any 
explanation as to why people purchased fewer cigarettes? 

A No, I don't. 

Q Do you think it might be related to the concern 
about health hazards in smoking? 

A X have no opinion on that. 

Q On page 15, paragraph 28, describing your ad¬ 
vertising in sort of general terms — 

A Excuse me, is that 29? 

Q Paragraph 28. 

A Oh, yes. 

Q Advertising of this type is in almost all cases 

effective to the extent that.it conveys a simple message. 

X judge from this statement and others at pages 11 and 12 
of the affidavit that your aim is to present a simple 
message. You say at page 11, for example, the brevity of 
time involved requires that the advertiser goes straight to 
the heart of his message and delivers it in the simplest of 
terms. Page 12, it is extremely important, you say, to 
develop a simple straightforward sales message and stick 
with it. Again the word simple. Mr. Cohen, aren't there son 
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subjects that don't lend themselves to a simple presentation? 

A X can't speak for some, X speak for the messages that 

-*■ 

X am in charge of for the American Tobacco Company. That 
is what X am referring to in this document. It is my judgment 
as advertising director that a simple, straightforward state¬ 
ment is best and that is what we do. That is my judgment. 

X don't judge advertising. 

Q I don't question that judgment, sir, but making 
that judgment, does that not elimiante some types of 
campaign, some types of advertising programs that you might 
otherwise undertake? 

A Not that I know of. 

Q You would rule out, wouldn't you, an appeal to your 
brand of smoking based on Einstein's theory of relativity. 


say? 


X don't understand the question. X have no common 


6n that. 


0 Doesn't it stand to reason that in order to make 
an advertisement that is both winning and effective and 
accurate and not misleading, that sometimes 30 seconds isn't 


enough? 


Thirty seconds' is the amount of time that we can 


afford economically in our company and we can state our 
proposition in that length of time under current conditions. 

I 

Q Although you agree that the subject of relationship 
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1 

2 

3 

4 

5 

6 
7 

a 

9 

JO 

1t 
12 

13 

14 
lb* 

16 i 1 
ii 

17 

18 

19 

20 
21 


23 

24 


between cigarette smoking and health is a very involved one? 

* 

A I haven't even discussed that. 

Q But you agree that it is? 

A X have no opinion on this. 

Q Xn any event, assuming you are going to stick to a 
30-second commercial format and assuming that you want to 
continue the theme that has been used in the past for 
Silva Thins and Pall Mall Golds, you have not made any 
attempt to fit into a 30-second format an advertisement 

1 * ;.' f.k 

carrying out your traditional theme that is the requirement 
of the revised NAB guidelines? 

A Didn't we discuss that at considerable length? 

May X asnwer again, no. 

Q You have not? 

A No. 

MR. ADLER: No further questions. 

MR. DODELLi x have some questions. Before I ask 
Mr. Cohen a few questions X would like to ask counsel for 
the plaintiffs whether they are prepared to respond to my 
question that X asked before the lunch break. They said 
aqfter lunch they would have an answer. The question, to 
refresh your recollection, is whether there are any documents 
that fall within Mr. Bergson's request as to which you 
are claiming privilege or confidentiality? 

MR. HAWKE: There are none. We have some documents 

[ 
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7ht 1 

that we are going to turn over to you. 


2 

MR. DODELL: All right, thank you. 


3 

• < 

MR. ADLER: Would you like to take a recess now? 



MR. HAWKE: Off the record. 


5 

(Discussion off the record.) 


6 

BY MR. DODELL: 


7 

Q This paragraph 26, Mr. Cohen, you refer to an 


8 

advertisement presently being used and you refer to a list in 


9 

ascending order of tar content. : I believe we established 


10 

; • 1 

CBS Exhibit 3 is the advertisement currently being run. 


11 

Is it true that one cannot see the figures on that chart when 


12 

it is shown on television? 


• 

MR. HAWKE: That question was answered before. 


14 

Let's try to cut the duplication. 


15 

MR. DODELL: X don't recall the answer. 


IS 

MR. HAWKE: You have a copy of the transcript. 


17 

THE WITNESS: The Only comment is that apparently 


18 

it is clear enough to have been accepted by the networks and 


19 

it is on the air. 

1 

: 

20 

BY MR. DODELL: 

| 

21 

Q If you are interested in expediting the procedure 

r 

• 

that is a question that can be answered yes or no and the 


23 

witness can answer yes or no. 


24 

A I don't know. X have not looked at it that 


25 

closely. 
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Q All right. Now, going back to paragraph 13 of the 
affidavit as to which Mr. Adler was questioning you — 

A Excuse me, what paragraph? 

Q Paragraph 13. 

A All right. 

Q Were the Boswell Park tests — withdrawn. 
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me 1 1 

Q I believe you testified that the Roswell Parke 


19 2 

tests were not the same tests as the PTC tests? 


3 

Is that correct? 



A The methodology Is different. I have commented 


5 

on that. 


6 

Q . Is there anything in your affidavit that indicates 


7 

that the methodology of the tests were different? 


8 

A It is not in here, it is as reported by 


9 

Boswell Parke. It seemed to be clear enough. 


10 

Q Do you know whether the Headers Digest tests 


11 

used the same methodology as the FTC test? 


12 

A No, Foster Snell has always done their testing 


• 

and some testing for American Cigarette on occasion but that 


14 

is a different method. I am not an expert on these methods. 


15 

Q Nowhere in the affidavit is that the 


16 

Readers Digest used a different basis than the Federal Trade 


17 

Commission? 


18 

( 

A No, it is not indicated. 


19 

Q Now, on paragraph 15 on page 8 you talk about the 


20 

thrust of the'advertising being that Pall Hall Cold has 


21 

less tars than the best selling filter kings. I 


Q 

want you to consider this, Mr. Cohen. Suppose that 


23 

someone thinks Tarryton is the best selling filter king. 


24 

If he prefers a cigarette with less tars, might he buy 


25 

, 
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Pall Mall Gold rather than Tarryton? 


2 

A I have no idea. 


3 

Q You can’t answer that question? 



A I can’t answer that question. 


5 

Q All right. 


6 

How, suppose the person thought that Kent was the 


7 

best selling filter king. Might he buy Pall Mall Gold 


8 

rather than Kent? 


a 

A I cannot speak for what somebody might think. 


10 

q All right. If he thought that Parliament was the 


u 

bett selling filter king and he preferred a cigarette with 


12 

less tar — 


• 

A The answer would be the same for each brand. 


14 

You may read them all. 


15 

q Is it true that Kent, Parliament and Tarryton 


16 

all have less tars than Pall Mall Gold? Is it true that 

; 

17 

Kent, Parliament and Tarryton all have filter king cigarettes 


18 

and have less tars than Pall Mali Golds? 


19 

MR. CHAPMAN: Whatever the report shows. 


20 

MR. DODELL: Fine. 


21 

BY MR* DODELL: 


£ 

■ 

Q I will ask you a further question. If a person 


23 

might buy Pall Mall instead of Tarryton, Kent or 


24 

Parliament, would he be misled into buying Pall Mall Gold 


25 

rather than Tarryton, Kent or Parliament? 



1 1 

ATX040809538 

http://iegacyJibrary.ucsf.edU/tidifpnrtJ^EfiOOi^pdtv. industrydocuments.ucsf.edu/docs/sgjl0001 




297 




A I have no opinion on that. 

MR. DODELL: Mo farther questions. 

|IR. CHAPMAN: Mo one else has any otter questions, . 
is that correct? 

MR. DYK: Before the witness is excused, can I just 
clarify one thing having to do with a statement I made 
earlier? 

That is in connection with these companies 
which are mentioning competing brands, I mentioned a 
company advertising sleep aids. I had misread this. It 
was a situation in which Sominex, i Nytol and Sleep-Ez 
is being mentioned in a commercial by one of the companies. 

I don't think that makes any difference. In addition, 
when I mentioned a couple of the beer ads, I know the 
advertisements were prepared and presented, I am not 
certain that in a couple of Instances they actually ran. 

I don't think that makes any difference as to the 

testimony. 

MR. CHAPMAN: I don't think any of it does 
because you weren't testifying. Is that all? 

MR. DTK: Say What you will, I just wanted 
that to be clear. 

MR. CHAPMAN: Very well, Mr. Cohen is excused. 

Let*8 take a short recess. 

(Short recess.) 
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cmc 4 1 

HR. HAWKE: Allright; let's go back on the 


2 

record. 


3 

As we indicated the other day, we have made a 


• 

continuing search of the American Brands file or we have had 


5 

one made to insure full compliance has. been made with the 


6 

4 

request for documents that was served on us last Friday * 


7 

morning. 


8 

In addition, during the course of the deposition 


9 

certain other requests for information have been addressed 


10 

to American. 


11 

At this time we have a response to make to these 


12 

requests. I will pass these out and we don't have a 


• 

cover list for them but I will identify them and read the 


14 

exhibit numbers into the record. 


15 

The first document I have marked Plaintiff's 


16 

Exhibit No. 67 which is a letter dated January 15, 


17 

1968 from T. C. Sweitzer to Hr. 4 William lioore. 


18 

(Plaintiff's Exhibit No. 67 


19 

was Harked for identification.) 


20 

UR. HAWKS: Plaintiff's Exhbit No. 68 is a letter 


21 

dated October 27, 1969, from Corey M. Allen to Hr. 


£ 

William J. Hoore. 


23 

(Plaintiff's Exhibit No. 88 


24 

was marked for identification.) 


25 

HR. HAWKE: Plaintiff's Exhibit 69 is a memorandum 
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t - 

dated October 27, 1969, from Mr. Cyril F. Hetsko to Mr. P.H. 


2 

Cohen. 


3 

Plaintiff's Exhibit 70 is a memorandum dated 



October 27, 1969 from Mr. Hetsko to Mr. P.H. Cohen. 


, 5 

Plaintiff's Exhibit 71 is a sheet of figures dated 


6 

December 23, 1969 shoving net sales of domestic cigarettes 


i 

of the American Tobacco Company for the year 1968 


8 

for Pall Mall Gold and Silva Thins, for the years 1968 


9 

and estimated figures for the years 1969 and 1970 and 


10 

Plaitiff'8 Exhibit No. 72 is a sheet dated December 23, 


11 

1969 shoving brand profit and loss for Pall Mall Gold and 


12 

Silva thins for the American Tobacco Company for 1968 and 


• 

estimated figures for 1969 and 1970. 


14 

j 

Plaintiff's Exhibit No. 73 is a copy of the 


15 

American Tobacco Company annual report for the year 


16 

1968. 


17- 

The documents referred to. 


18 

Plaintiff's Exhibits 69 through 


19 

73, vere marked for identi¬ 


20 

fication. 


21 

MS. HAWKE: Nov, vith respect to -- I vant to make 



clear vith respect to Plaintiff's Exhibits 69 and 70 that 


23 

these are communications from the general counsel of American 


24 

Brands to another official of that company and in our view 


25 

would be covered by the attorney-client privilege. To the 



/ ‘ i 
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extent of producing these documents which are salving 


2 

their privilege and needless to say it Is being reserved as 


3 

to any other matters. 



As I represented to counsel for FTC earlier, 

- •• * « 


5 

there are no other documents that we know about that fit the 


6 

description in the request that was made on Friday and there 


7 

are no documents with the one exception that I mentioned 


8 

tile other day as to why privilege is being claimed. 


9 

MB. DODELL: What was the one document, I don f t 

j 

10 

recall? 

1 

11 

MR. HAWKE: It is in the record. 


12 

HR. DODELL: Do any of the other counsel remember 


• 

the document for which exception was made as to why 


14 

privilege was claimed? 


15 

MR. ADLER: Ho; I don’t. 


16 

MR. DODELL; For the record, I have inquired 


17 

of other counsel and they can’t recall a document as to 


18 

which reference was made for which privilege was claimed i 


19 

MR. HAWKE: The transcript reflects the proper 


20 

j document, it is in the transcript and if you refer to it 


21 

I am sure youwill see it. 



MR. DODELL: Are you playing a game, do you 


23 

decline to tell me what it was? 


24 

MR. HAWKE: I don’t have the document with me. 

t 

25 

I don't recall what it was. It was an internal memorandum 



and the description of it is in the record. 
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I am not prepared to make a description of it. 

MR. DODELL: For the record, I don't recall such 
a document, I don't know whether any of the other counsel 
for the defendant recall a reference to such a document. 

MR. KRASH: All right; do your home work and you 
will find it. 

Let's get on with this. 

MR. ADLER: I don't want to appear ungrateful 
to you for furnishing us with these documents. 

Documents P, 69 and 70, however, are of 
doubtful readability. I am assuming these are the best 
you have. 

MR. CRASH: They are. 

MR. HAWKE: I am afraid these are the best 
copies that the Zerox Company would allow us tomake. 

MR. ADLER: Are yours no more legible than ours? 

MR. HAWKE: The copies that I have in the reo 
reporter's file are slightly more legible, if you would 
like to compare them with v <the<t copies that you have. 

HR. ADLER: Yes, please. 

MR. DYK: Off the record. 

(Whereupon, the deposition of Philip H. Cohen 
was concluded.) 

+ + + 


i 

t 

t 
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I, Dora M. Barther 
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4 whom the foregoing deposition was taken, do hereby certify 

5 that the witness whose testimony appears in the forego i 

6 deposition was duly sworn by me; 
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9 XXXMX:*XMKXXXX»:X3iX:H^:rt±iX!X3tXJESt3iKK3X£yx:!^^ that 

0 I am neither counsel for, related to, nor employed by any of 

1 the parties to the action in which this deposition was taken; 

2 and, further, that I am not a relative or employee of any 

3 attorney or counsel employed by the parties hereto, nor 

4 financially or otherwise interested in the outcome of the 

5 action. 


Notarv Public in and for the 


My commission expires 
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